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CONSIDER THE COST 
OF LUBRICANTS? 


LECTRIC railway lubrication practices are chang- 
ing. A new system of car lubrication has been 
developed and has effected striking economies. 


Operating engineers now realize more than ever 
before that the cost of lubricants per gallon or per 
pound is such a negligible factor that it is entirely 
unimportant as compared to the possible savings in 
power, waste consumption, labor for repacking bear- 
ings, elimination of hot boxes and reduced bearing 
and journal maintenancecost. It isa new viewpoint. 


The Texas Company, always a leader in providing 
better lubricants and lubrication practices, has been 
foremost in bringing this about. 


The Texaco System of Lubrication, of which 
Texaco Lovis Oil and the Texaco Oil Seals are impor- 
tant elements, has demonstrated conclusively that 
power consumption and maintenance cost per car- 
mile can be substantially reduced. Write The Texas 
Company for the facts. A Texaco Engineer will 
gladly give you full details—or arrange for any de- 
sired test on your own lines. 
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No matter how small or how im- 
portant the job, there is a Safety 
Cable for every purpose—depend- 
able for transmitting uninterrupt- 
ed power wherever it is needed. 


SAFETY CABLE COMPANY 
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San Francisco Washington, D. C. Atlanta Philadelphia Detroit St. Louis 
Pittsburgh Dallas Los Angeles Seattle 
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Fluted Steel Poles 
Point the Way 
to Economy 


— 





INCE the first installation of heavy duty 
S Union Metal Poles, utilities have been 

quick to realize the economies which 
this type of equipment affords. Here are some 
of the reasons why Union Metal Poles will 
save money for you when used for almost any 
type of overhead service. \ 


Long life. The pressed steel construction of 
Union Metal Poles assures much longer life 
than that of ordinary poles. 





Union Metal Fluted 
Steel Poles are 
serving utilities 
and municipalities 
throughout the 
United States and 
Canada 


Fewer poles are required. Their strength per- 
mits heavy loading and the carrying of many 
different types of services. 





Their ornamental appearance is such that prop- 
erty owners make no objections when the poles 
are installed on residential streets. 


Replacements or repairs are economical and 


speedy. 


Union Metal construction insures you of 100% 
salvage of the poles in case of removal. These 
are all money saving factors. If you would 
like to know the complete Union Metal Story, 
write one of the offices listed below. 


THE UNION METAL MANUFACTURING CO. 


GENERAL OFFICES AND FACTORY: CANTON, OHIO 


SALES OFFICES: New York, Chicago, Philadelphia, Cleveland, Boston, Los Angele Francisco, 
Seattle, Dallas, Atlanta ¥ a 


DISTRIBUTORS 


Graybar Electric Company, Inc. General Electric Supply Corp. 
Offices in all principal cities 


UNION METAL ®@ 
DISTRIBUTION AND TRANSMISSION POLES 











Pages with the Editors 





In a single issue of a newspaper which is 
generally acclaimed as one of the most if not 
the most influential single journal in the 
country, recently appeared over twenty-eight 
columns of news items that directly or in- 
directly treated of public utility regulation. 

* 


THESE news items ranged from the con- 
troversies that have arisen over the majority 
and minority reports submitted by the Com- 
mission on Revision of the Public Service 
Commission law in New York, and the dif- 
ferences of opinion concerning the functions 
of a State Commission (as expressed in the 
conflict of conceptions of GoveRNor FRANK- 
tin D. Roosevett and former Commissioner 
Wrtu1am A. PRENDERGAST), to the hearings 
of the Senate Committee on the Couzens 
Bill, to the hearings of the Federal Trade 
Commission, to the railroad consolidation 
proposals of the Interstate Commerce Com- 
mission, to the attitude of the U. S. Supreme 
Court on economic problems that affect 
utility enterprises, and to the Boulder Dam 
and Muscle Shoals situations. 


Tue public utilities are—to use a theatrical 
term—advancing into the spotlight. 
. * 


Out of all these hearings and discussions 
much benefit to the public, to the State Com- 
missions and to the utilities is likely to come. 

* * 


Facts and opinions are being brought 
forth that may conceivably lead to important 





MARLEN E. PEW 
(See page 338) 


and needed changes in our regulatory pro- 
cedure. 
* * 

Apvocates of all shades of economic and 
political opinion are having their day in 
court—or (more accurately), at the Com- 
mittee hearings. 

* & 

VISIONARIES, captains of industry, theo- 
rists, practical business men, bankers, college 
professors, out-and-out government owner- 
ship adherents, lawyers, publicists with staid 
and conservative backgrounds to liberals of 
Communistic leanings—all sorts and condi- 
tions are being given the opportunities of 
airing their points of view, of pleading their 
special causes, and of seeing their names in 
print. 

* * 


WueEN these data and these ideas are 
finally collected, classified and analyzed, and 
conclusions from them are drawn, our legis- 
lators will be in a better position than they 
have been before to enact laws that will 
rectify the faults and strengthen the weak- 
nesses that are revealed from time to time 
in our present regulatory system. 

+ * 


Ir the record of the past serves as any 
criterion, the Public Service Commissions 
may look forward to these findings with the 
prospect of increased prestige and authority. 

x * 

To keep in constant touch with present- 
day developments and to understand the sig- 
nificance of current trends, is one of the most 
important functions of every utility executive 
on whose shoulders rest the responsibilities 
for the conduct of his company. 

* * 


To keep the utility executive informed of 
these trends is one of the specific purposes of 
Pustic Utivitres FortNiGHrt ty. 

. « 


In this number, for example, Mr. Henry 
C. Spurr’s article (pages 350 to 358) treats 
of the quasi-judicial role of the State Com- 
missions—a subject which is at present a 
bone of contention between what former 
CHAIRMAN PRENDERGAST of the New York 
Commission referred to as “two different 
schools of thought.” 

x 


On pages 331 to 337 Mr. Georce C. 
Matuews, Director of the Statistical and 
Securities Divisions of the Railroad Com- 
mission of Wisconsin, points out the need of 
certain measures for extending the regulatory 
authority of the Commissions over public 


(Continued om page VIII) 
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Reduce Platform Expense 




















Two-man cars can be operated 
efficiently by one man when N.P. 
Automatic Treadles control the 
exit doors. 


National Pneumatic Company 


CHICAGO Graybar Bldg., New York PHILADELPHIA 
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GLENN E. HOOVER 
(See page 346) 


utility security issues—and specifies what 


those needs are. . 

THE extent to which a utility has a right 
to be protected from unfair and improper 
competition is explained on pages 346 to 349 
by Pror. GLENN E. Hoover. 

* * 

Anp the article by Mr. Marten E. Pew 
on pages 338 to 343 assumes a particular 
significance in view of the charges made that 
the daily press of this country is more or 
less subsidized by the utility companies and 
their editorial opinion is biased proportion- 
ately to the utility advertising which they 
carry. 

* ak 

In the coming number of this magazine— 
out April 3d—will appear a timely analysis 
of one of the important proposals put for- 
ward by the New York Commission on the 
Revision of the Public Service Commission 
Law, by Dr. Joun Bauer; a review of the 
progress made to date by the Senate Com- 
mittee that is conducting hearings on SEN- 
ator Couzens’ bill for the Federal regula- 
tion of the wire and radio communications 
systems, and other features of equally impor- 
tant news value. 

~ * 

Anp now just a few words about the 

contributors in this issue: 


Grorce C. MATHEWS was born in Iowa in 
1886; graduated from the University of Wis- 
consin in 1908; served for a year on the 
faculty of his alma mater and later of 
Oregon State College, and entered the em- 
ploy of the Wisconsin Railroad Commission 
in 1910; for the year 1924-25 he was pro- 
fessor of Public Utilities in Northwestern 
University School of Commerce, in addition 
to his official duties. 


PAGES WITH THE EDITORS (continued) 


Gienn E. Hoover received his M.A. de- 
gree from the University of Washington, 
practiced law for three years, served in the 
army for two years, was in the Department 
of Public Utilities of the City of Seattle for 
another two years, studied at the University 
of Strasbourg, France, for still another two 
years (receiving the degree Docteur en Droit 
in 1924), was Associate Professor of Eco- 
nomics at the University of Oregon for two 
years, and since 1926 has been Associate 
Professor of Economics at Mills College in 
Oakland, California. 

* * 

Marten E. Pew was born in Ohio in 
1878, began his varied and successful news- 
paper career as a reporter on the Cleveland 
Press, became the New York representative 
of the Scripps-McRae Press Association in 
1897; was editor of the Newspaper Enter- 
prise Association from 1907 to 1910; later 
newspaper manager of the United Press 
Association; was head of the War Denart- 
ment News Bureau during the World War, 
was editor and manager of Hearst’s Inter- 
national News Service from 1919 to 1922, 
and is now editor of the Editor and Pub- 
lisher. 

. * 

ARMSTRONG Perry (whose series of true 
stories about “Heroes of American Industry” 
begins in this number), is a_ well-known 
magazine writer who lives in the author- 
artist colony at Westport, Conn. 

oo a 


In the Pubic Utilities Reports department 
of this issue may be found a number of in- 
teresting decisions; for instance— 

* * 


THE capitalization of bond discount has 
been a subject of controversy throughout the 
country. A recent decision against capital- 
ization, by the Maine Commission, is of 
special interest in view of the extended dis- 
cussion of the question, (See page 1.) 

* * 


How far a Commission may go in equaliz- 
ing trade competition is a constantly recur- 
ring question. This has been involved in 
several railroad rate decisions of the Inter- 
state Commerce Commission. The Califor- 
nia Commission has added its opinion in a 
motor carrier ruling. (See page 22.) 

« + 

AN electric company in Iowa sought as a 
taxpayer to restrain the enforcement of a 
franchise ordinance allowing service by an- 
other utility. The Iowa court holds that the 
utility is not a proper party to attack the 
franchise. (See page 29.) 

* « 


Tue New York Telephone Company Case, 
which has stirred up a whirlwind of proposed 
legislation both in the State of New York 
and Washington appears, in this issue. (See 
page 33.) - F 


THE next number will be out April 3d. 
—TnHe Eprrors. 
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Start Now to Build 
a College Fund With 


Cities Service 
Common Stock 


OUR children deserve a college education— 
and you can give it to them. 


If you will make a small investment monthly in 
Cities Service Common stock—and reinvest under 
the Doherty Reinvestment Plan—you can start 
now to build up the necessary fund. 


Later, the income alone may be enough to pro- 
vide for the entire expense of four years at a 
university. 


HENRY L. DOHERTY & COMPANY 
60 Wall Street (A) New York City 


Branches in principal cities 


Mail the Coupon 

















Henry L. Donerty & Co. 
i} ©=60 Wall St., New York City san een oeemienre coe : pple SRT CG — 











Please send me full in- | Address > Bai ON es 
formation about Cities Ser- 
vice Common stock. 
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The Babcock & Wilcox Co. 


85 LIBERTY STREET, NEW YORK 
ESTABLISHED 1868 


. OI OO OOOOH OOO ODOR 
*.F © 8 6°68 © Bele ele a ele lel el eel el ele le lel ele lal ele 
Sl ale lela lela lal ele la le: 


Water Tube Boilers Steam Superheaters 
Economizers Air Preheaters 
Chain Grate Stokers Oil Burners 
Refractories 
Seamless Tubes and Seamless Pipe 


BRANCH OFFICES 


ATLANTA Candler Building 
Boston 80 Federal Street 
CHICAGO Marquette Building 
CINCINNATI Traction Building 
CLEVELAND Guardian Building 
Datias, TEXAS Magnolia Building 
DENVER 444 Seventh Street 
DetRortT Ford Building 
Houston, Texas Electric Building 
Los ANGELES Central Building 
New ORLEANS 344 Camp Street 
PHILADELPHIA Packard Building 
PHoenrx, Ariz Heard Building 
PrrrsBurRGH Koppers Building 
PorTLAND, ORE Failing Building 
TD To, See .. Kearns Building 
San Francisco Sheldon Building 
SEATTLE Smith Tower 

| iy A Seen ..Castle & Cooke Building 
Havana, Cusa Calle de Aguiar 104 
San Juan, P. R Recinto Sur 51 
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Reminders of 
Coming Events 


AL MAN ACK ond Anntooreatioe 








20; T* 


The first census of United States power equipment revealed that nearly half of the 
power used in manufacturing was derived from water wheels and water turbines, 1869. 





21| F 


The legislature of Pennsylvania authorized Joun Stevens to build the first steam € 
railroad in the United States from Philadelphia to Columbia, 1823. 





22)| Sea 


Members of the first Interstate Commerce Commission were appointed to office by 
the President, Grover CLEVELAND, 1887. 





23; S 


Pending the arrival of the railroads, communication between St. Joseph, Mo., and 
California was maintained by the famous “Pony Express,” beginning 1860. 





24|M 


The first steam locomotive ever seen in Kansas City arrived, hauling equipment for 
the Union Pacific railroad that was under construction, 1864. 





A proposal to light the streets of a New England town by gas was rejected because 














25; T#!] 2 beng A 
the fear of darkness would vanish and drunkenness and depravity increase,” 1836. 

26 Ww { Plan now to attend the annual convention of the National Electric Light Association 
in San Francisco, California, June 16 to 20, 1930. 

27 TA The city council of Kansas City, Mo., passed its first street railway ordinance, grant- 
ing permission to Nenemi1an Hotmes to build and operate a horse-car line, 1869. 

2s F { Put this down on your calendar pad: The annual convention of the American Elec- 
tric Railways Association will be held in San Francisco, June 23 to 26, 1930. 

29 Se The first of the world’s great steam railroad systems was the short but famous Liver- 


pool & Manchester line in England, opened in 1827. 











3 





The Nebraska State Railway Commission, which was created by legislative act, 
took effect, 1907. 





31 M | 


Gas for cooking purposes began to be extensively used in the United States chiefly 
on stoves made in England, 1859. 





A? Et ik, 2420 RQ 








The Department of Public Works of Washington (successor of the Public Service 
Commission) was created, 1921. The Iowa Railroad Commission was created, 1878. 








The first railroad stock—(of the Mohawk and Hudson corporation)—was listed on 
the board by the New York Stock Exchange, 1830. 





“He that invents a machine augments the power of 
a man and the well-being of all mankind.” 


—Henry Warp BEecHER _\| 
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From a drawing by Earl B. Winslow Courtesy of Campbell, Peterson & Co., Inc. 


The Rise of Power 


“Men, my brothers; men the workers, ever reaping something new; 
“That which they have done but earnest of the things that they shall do.” 
—TENNYSON 
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THE GROWING DEMAND FOR “BLUE SKY” 


Regulation of Utility Securities 


Do not pass laws that restrict the freedom of the 

investor in buying such stocks as he selects or in 

assuming such speculative risks as he chooses to 

run—but protect him from the perils of ignorance 

and misapprehension concerning his selections, is 
the plea of— 


GEORGE C. MATHEWS 
DIRECTOR OF THE STATISTICAL AND SECURITIES DIVISIONS OF THE 
WISCONSIN RAILROAD COMMISSION 


, \nE need of laws for regulating 
security issues is now generally 
conceded. In some form or 

other, most of the states have enacted 
laws to control the issuance and sale 
of securities to the public. It seems 
only a short while since the right of 
the states to step in and set limita- 
tions to private initiative was vigor- 
ously challenged, but this prejudice 
has now largely been overcome and 
the development of public regulation 
is one of the outstanding events in 
recent history. 


331 


How far the direct control by state 
government of the marketing and sale 
of securities will be extended is of 
vital importance to the public utili- 
ties of the country because of their 
need to command sufficient capital for 
their constantly increasing business. 

Just what is the relationship be- 
tween “blue sky” regulation and util- 
ity securities? 


B= sky legislation is intended to 
prevent fraud and unfair prac- 
tice in the sale of securities. 
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It is, in a measure at least, pater- 
nalistic in character, but that paternal- 
ism is not intended to limit the in- 
dividual in taking risks with his 
money. It is not the function of 
such legislation to protect the pur- 
chaser of securities against that dan- 
ger of loss as may be inherent in the 
security which he buys. It is de- 
signed to assure, as far as its admin- 
istration can accomplish the purpose, 
that the buyer of securities is not mis- 
led as to the real nature of what he 
buys. It seeks to let the buyer know 
when he is selecting speculative se- 
curities, what he is doing. It aims 
to insure him a fair chance for specu- 
lative profit. It protects him only to 
the extent that it interferes with the 
right of someone else to sell him 
securities which in themselves are 
fraudulent or unfair or to sell him 
any securities by fraudulent or unfair 
methods. 

Obviously, then, if no utility securi- 
ties are inherently unfair or fraudu- 
lent and if sales methods are always 
above reproach, there is no problem 
for the securities department. Un- 
fortunately, this ideal condition does 
not exist. 

Not all utility securities meet the 
standards of blue sky legislation, and 
the sales methods vary widely. We 
find methods of the highest standard, 
but we also find methods that fail to 
give information which the prospec- 
tive purchaser ought to have. We 
even find those which mislead the 
buyer by the use of fictitious valua- 
tions and improper statements of 
earnings. 


— sky laws generally exempt 
securities that have been author- 


ized by any Public Service Commis- 
sion. Unfortunately, to a great ex- 
tent the investing public assumes that 
such authorization is equivalent to a 
recommendation of the security or an 
assurance of its merit. As a matter 
of fact, many of the laws that con- 
trol the issuance of utility securities 
give the Public Service Commissions 
substantially no power to deny a cer- 
tificate because of the unsoundness of 
the security ; in many states the Com- 
missions do not even have adequate 
facilities for the determination of im- 
portant facts. As a result, the num- 
ber of Commissions whose certificates 
may be accepted as any indication of 
merit or soundness is very small. 


6 administration of blue sky 
legislation in its relation to pub- 
lic utility securities meets its most 
serious difficulty in connection with 
sales methods employed by distribut- 
ing houses. High pressure sales 
methods and exaggerated representa- 
tions of individual salesmen are mani- 
festations which are not always easy 
to deal with, but they are not par- 
ticularly serious in connection with 
the sale of utility securities. The 
typical high-pressure salesman is not 
often encountered in this field. 

From the standpoint of blue sky 
law administration, the objectionable 
sales practices appear rather to be 
matters of general sales policy, much 
harder to eradicate or control than 
the individual acts of an overzealous 
salesman. Much of the information 
distributed on security issues may 
mislead the average investor, al- 
though this does not reach the point 
where an order of a securities com- 
mission which refuses to permit its 
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use could well be enforced in court. 

This situation has been recognized 
by the Public Service Securities Com- 
mittee of the Investment Bankers 
Association, as evidenced by the for- 
mulation of general standards regard- 
ing circulars on utility issues. The 
general statement made by the 1922 
Committee is as follows: 


“We believe that any such company 
(referring to utility companies) 
which seeks capital from the invest- 
ing public should make available and 
readily accessible all information and 
data pertaining to both the holding 
company and subsidiaries necessary 
for a thorough study of earnings, ex- 
penses, maintenance expenditures or 
reserves, fixed charges, dividends, as- 
sets, capitalization, and liabilities.” 
The failure of circulars used by 

members of the Investment Bankers 
Association to disclose the informa- 
tion recommended is so general that 
one does not wonder that the pub- 
lished proceedings of the convention 
of the association contain a statement 
disclaiming “responsibility for or ac- 
ceptance of opinions therein ex- 
pressed.” : 


HE 1928 Committee also listed 

a number of points on which cir- 
culars should inform the prospective 
buyer. Analysis has recently been 
made of a group of forty-one circu- 
lars on recent issues to determine the 
extent to which these recommenda- 
tions were followed by distributing 
houses. No selective process was 
followed in choosing the circulars to 
be studied, except that a considerable 
number of large issues with national 
distribution was taken and also a 
number of small issues whose distri- 
bution was limited. The list includes 


issues handled by some of the highest 
grade houses in the country and 
others of houses of lesser standing 
and poorer reputation. 


NE of the recommendations of the 
1928 Committee was that circu- 
lars should contain information re- 
garding the valuation of the property 
and the basis of the valuation. But 
of the forty-one circulars which were 
analyzed, twenty-eight contained 
nothing whatever about the valuation 
of the property. Less than a third of 
the circulars gave any information as 
to property values, and of these, two 
merely stated that “the value was 
largely or substantially in excess of 
the funded debt.” 

Thirteen circulars which gave in- 
formation about valuation gave the 
name of the appraiser, and the list in- 
cluded some appraisers whose results 
are known to be so extreme that they 
could not be given any consideration 
whatever ; they could not be supported 
either by the cost of reproducing the 
property or by its commercial possi- 
bilities. 

It is no secret that appraisal con- 
cerns have been subjected to great 
pressure by some dealers to secure 
high valuations and appraisal results 
of well-known concerns might be 
cited which seem to reflect this plain- 
ly. Many dealers seem to feel that if 
they can get some well-known ap- 
praiser to state a value their responsi- 
bility ceases, even though, if at all 
familiar with utility properties, they 
must know this value to be fanciful. 
It is not the intention of the writer 
to create the impression that the ap- 
praisals used are generally subject to 
this criticism; nevertheless the use of 
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What the Investment Bankers Believe that Every Sales 
Circular on Utility Issues Should Contain: 


1. Information about the valuation of the utility property 
and the basis of valuation; 


2. A balance sheet of the utility company that issues the 
securities, or a clear statement of the capitalization ; 


3. A statement of earnings—including the operating rates, 
a statement as to depreciation, the rates of net earn- 
ings to charges, and a statement of the company’s divi- 


dend record. 





exaggerated values in some instances 
tends to cast doubt upon the correct- 
ness of values stated in other cases. 
When over two-thirds of the circulars 
make no statements about values, the 
methods of selling utility securities 
can scarcely be said to comply with 
the recommendations of the commit- 
tee. 

Satisfactory earnings are of vital 
importance to purchasers of utility 
securities but investors and dealers 
should not lose sight of the fact that, 
in a regulated business, the fair return 
which the business is entitled to earn 
is predicated on the value of the prop- 
erty, and present earnings, unrelated 
to property value, do not tell the 
whole story. 


SECOND recommendation of the 
Investment Bankers’ Associa- 

tion Committee—and a recommenda- 
tion which has been ignored in many 
offerings—is that the circulars should 
contain a balance sheet of the issuer 
or a clear statement of capitalization. 
Of the forty-one circulars studied, 
five made no reference whatever to 
the capital structure. Twenty-six cir- 


culars showed the number of shares 
of common stock but gave no infor- 
mation as to the amount invested in 
that stock or as to the value of the 
equity represented. Two offerings 
showed the number of shares with 
some reference to the amount of the 
equity but without definite informa- 
tion. 

Only eight of the circulars, or less 
than one-fifth, showed either the in- 
vestment in the common stock or the 
value of the equity as measured by 
the market price of the shares. 

It is superfluous to say that most 
of the circulars examined do not give 
the purchaser the information regard- 
ing capitalization which he needs it 
he is to form any intelligent opinion 
as to the position of the issue he is to 
purchase. 


HE number of purchasers of 

utility securities has been very 
much increased in the past few years ; 
many, and perhaps most of the pur- 
chasers, are not trained in analyzing 
the statements made in circulars. 
Hence, the omission of important in- 
formation, or its statement in a form 
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which is not clear and definite, is 
more likely to mislead than when sales 
are made only to experienced buyers, 
accustomed to analyzing financial 
statements. 


’ 


THIRD recommendation of the 
Committee (and one which 
seems to have been ignored in most 
cases) is that circulars should contain 
a statement of earnings, including the 
operating ratio, a statement as to de- 
preciation, the ratio of net earnings 
to charges, and a statement of the 
issuer’s dividend record. 

This amounts to a restatement of 
the recommendation of the 1922 
Committee that sufficient information 
should be given for a thorough study 
of earnings, expenses, maintenance 
expenditures and _ reserves, fixed 
charges, and dividends. Committee 
reports, which are substantially simi- 
lar to the 1922 and 1928 reports, 
have been submitted in other years. 

One might expect to find the recom- 
mendations of these Committees re- 
flected in the offering statements, 
even though in some cases the dis- 
tributors are not members of the In- 
vestment Bankers’ Association. But 
not only are the recommendations as 
to information about property valua- 
tions and capitalization ignored but in 
most of the circulars examined there 
is no adequate information about 
earnings, operating expenses, mainte- 
nance expenditures, and reserves. 


O NLY six of the forty-one offerings 
showed anything definite as to 
the provision for depreciation or re- 
tirements. In only four of these 
offerings the amount was shown, 
for at least one year, and in two 
others the provision could be ascer- 


tained from other language in the 
circular. 

Six circulars made no statement 
whatever of operating expenses, and 
twenty-nine showed operating ex- 
penses (including maintenance and 
property taxes) but made no showing 
of depreciation or retirements. 

Those circulars which showed the 
total expenses before depreciation and 
Federal taxes were not in agreement 
as to what the excess of revenues over 
such expenses should be called; about 
one-third of the circulars designated 
it “available for’ depreciation, deple- 
tion, Federal taxes, and return, thus 
giving some recognition to the exist- 
ence of these items of expense. In 
other cases this balance was called 
“net earnings from operation;” in a 
third of the cases it was called “net 
profit,’ which it clearly was not in 
most of the instances, and a few cir- 
culars referred to it only as a “bal- 
ance.” 

Those statements which referred to 
the balance as the amount available 
for depreciation, depletion, and Fed- 
eral taxes, were probably technically 
correct, although they failed to give 
any adequate information regarding 
the provision for reserves. 

Those statements which called this 
balance “net profit” or “net earnings 
from operation” came uncomfortably 
close to misrepresentation. 


veggie attempting to discuss 
the question of depreciation of 
utility property, over which many bit- 
ter controversies have been waged, it 
seems inescapable that the true profit 
or net earnings have not been stated 
unless there has been deducted an 
amount sufficient to accumulate that 
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year’s proportion of the reserve to 
cover retirement losses. The effect 
of these circulars is particularly vi- 
cious in telephone financing, because 
of the comparatively short life of the 
property. Some recent telephone se- 
curity circulars have shown apparent- 
ly favorable ratios of earnings to bond 
interest requirements, whereas a full 
statement of the facts would show 
that the interest had not actually been 
earned if adequate provision for de- 
preciation or retirements had been 
made. 


N addition to these deficiencies in 
the methods of selling utility se- 

curities—methods which overstep the 
lines of “unfairness” established by 
blue sky legislation—there are other 
unfair sales practices. One of these 
is that of eliminating “nonrecurring 
expenses” from circulars on weaker 
issues. 

While there is doubtless sufficient 
basis in some cases for such elimina- 
tion, it is generally impossible to fore- 
cast just what the expense will be. A 
conspicuous instance is that of a tele- 
phone consolidation where the ex- 
penses per telephone before consoli- 
dation were less than could possibly 
be continued if good service were tu 
be furnished and proper maintenance 
standards met. Yet the issue was of- 
fered on a circular which claimed 
that a very material elimination of 
expenses could be secured. The claim 
of elimination of nonrecurring ex- 
penses is a fairly sure indication of 
weakness and should serve as a warn- 
ing to blue sky administrations to look 
farther for evidence of unsoundness 
of the issue and for unfair practices 
in its sale. 


Fo present purposes, utility issues 
may be divided into two general 
classes : 

In the first class are those issues 
which are for refinancing and consoli- 
dation purposes. In the second class 
are those issues which provide capital 
for extensions of the system which 
will create additional revenues or 
lower the cost of operation. 

Often these two classes of issues 
overlap or merge. When an issue is 
strictly for refinancing or consolida- 
tion purpose, there may be great dan- 
ger in sales representations which do 
not reflect the entire cost of doing the 
business including the provision for 
reserves. When the issue is to finance 
lines to produce additional revenue or 
improvements to decrease expenses, 
the danger may be minimized because 
the improved earnings are likely to 
afford adequate protection. But all 
incomplete or misleading statements 
in circulars have an element of un- 
fairness, nevertheless. 


C Bw object of blue sky regulation 
is to prevent not only the more 
obvious forms of fraud, but unfair 
and inequitable sales practices as well. 
The development of standards is slow 
and the definition of what constitutes 
unfair practice is evolving very gradu- 
ally. It would be unfortunate if legis- 
lation developed along the lines of 
unduly harsh restrictions, but this is 
well within the range of possibility if 
sales methods are not improved. 

The sales practices which have 
been criticized are likely to be especi- 
ally dangerous when the financing is 
done for consolidations which are 
made with little regard to any logical 
development in the industry and are 
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not related to improved efficiency or 
more adequate service. Increased 
marketing facilities, greater competi- 
tion in the securities business, and the 
popularity which the high standing of 
sound and seasoned issues has given 
to all utility securities have resulted 
in consolidations of questionable eco- 
nomic or social advantage. Proper- 
ties that are scattered throughout the 
country, whose situations could not be 
improved by a common ownership, 
have been picked up, and financed on 
the basis of valuations which are too 
frequently unsound, and their securi- 
ties have been sold by circulars that 
were not full and frank statements of 
their position. 

In some cases these new consolida- 
tions have no officers experienced in 
the utility business and no central or- 
ganization capable of exercising ef- 
fective supervision over the proper- 
ties. Many of the consolidations bear 
all the indications of having been 
made for the purpose of creating se- 
curities to be marketed. These men- 
ace the credit of the utility business ; 
they furnish grounds for criticism of 
a political nature. Such consolida- 
tions issue securities which are mar- 
keted, not so much on their own 
merits as on the standing of issues 
which have popularized utility invest- 


ments. Not only the existing facili- 
ties and business have been mortgaged 
but their possibilities for years to 
come have been discounted. 


B LUE sky law administration should 

not interfere with legitimate 
financing, even though it be specula- 
tive, but it is intended to furnish 
some assurance to investors that what 
they buy is what they think they are 
buying, that speculative securities are 
sold as such, and that the methods of 
sale are fair. No exact standard of 
fairness can be fixed; what might be 
fair representations to an experienced 
banker or to a utility operator may 
be entirely misleading to a great body 
of purchasers who lack experience and 
training in the analysis of financial 
statements and in the study of sales 
literature. 

Whatever improvement can be se- 
cured by voluntary action of dealers’ 
associations and by individual houses 
will help to solve the problems of blue 
sky administration—by eliminating 
them. When dealers and their asso- 
ciations fall short, those who adminis- 
ter securities sales laws must act in 
accordance with their best judgment 
to secure fair dealing. Direct control 
of personal and printed representa- 
tions is then inescapable. 





The Contribution of Big Business 
to World Progress 


7 4 A LTHOUGH it is the favorite contention of foreigners that 
Americans are a trifling lot devoted to pleasure, the North 
American Review says that of the ten most useful men living, six 


are Americans. 


All the Americans noted are in the em- 


ploy of the big industries; they are the contribution of business to 
world progress. Of all modern conveniences, I believe the telephone 
obliges the greatest number. Two of the men named are in the em- 
ploy of the telephone company, improving and widening the service.” 


> Howe 
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The Assault on the Press 


OF THE POLITICIAN AND THE PROPAGANDIST 


A Survey of the Charges that Editor Esau Is Selling 
His Birthright for a Mess of Utility Pottage 


ae critics of the power industry have repeatedly asserted that 
approximately $30,000,000 of that industry’s money is spent annually 
on newspaper advertising. The charge is made that the sum is spent 
largely for the purpose of influencing the editorial utterances of the news- 
paper publishers. Aside from the regulatory question (which has been 
repeatedly decided by the State Commissions) as to what extent adver- 
tising appropriations may be regarded as proper maintenance costs, these 
charges challenge the integrity of the daily press. In the following article 
this challenge is taken up by a man who is known to every newspaper 
publisher in the country, who for over thirty years has been professionally 
engaged in newspaper work as both editor and publisher, and who is now 
editor of “The Editor & Publisher,” the nationally-known weekly that 
represents the Fourth Estate. 


By MARLEN E. PEW 


—Tue Eprrors 


There is, and 





GLY charges have been spread ly a general assertion. 
that the American press is 


almost completely subsidized 
by public utilities. 

Here is something which ought to 
be investigated by those who believe 
in free institutions operating through 
an informed public opinion. If the 
newspaper is venal, directly or indi- 
rectly accepting bribes as the price of 
independent thought and public lead- 
ing, the fountain of popular sover- 
eignty has been poisoned and the 
democratic institution is a mockery. 
It would be a wicked betrayal of 
man’s age-old quest of liberty and a 
contemptible, pharisaical perversion, 
as our press operates on a constitu- 
tional grant of freedom giving it un- 
usual powers and also extraordinary 
public responsibility. 

A charge of this kind seems loose 
and futile because it represents mere- 


could be, no proof. 

The American press is made up of 
some 2,000 daily newspapers with 
40,000,000 circulation—two copies 
for every dwelling in the land—and 
some 15,000 influential weekly and 
country newspapers in the back- 
ground. Each unit possesses individ- 
ual character like that of men and 
women. Hence, with newspapers, as 
with nations, almost anything may be 
said in praise or condemnation and be 
both true and false. A man, particu- 
larly a statesman, has amazing self- 
confidence to utter this charge against 
a press which is a composite expres- 
sion of many thousands of men, a re- 
flection of an infinite variety of ex- 
periences and philosophies, a reaction 
to a vast aggregation of widely scat- 
tered readers with differing tastes and 
demands. One might with equal tem- 
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erity say that the American people 
lack both honor and intelligence. The 
answer is both yes and no. This con- 
tributes a blank. 


Ww not speak of this matter in 
specific terms? If the press is 
“almost” completely subsidized by 
utilities or any other interest, polit- 
ical, economic, religious, social, or 
what not, what are the exceptions? 
Who is guilty of this gross betrayal? 

How is the “racket” worked? 

Newspaper men would like to 
know. I may be permitted to speak 
on the ethical standards of American 
journalism because of _ thirty-odd 
years of experience in its vineyard, 
hither and yon. It is my debtor—I 
owe it not a farthing. With me, and 
many like me, every ounce of strength 
has been given to it. The offering 
has not been without compensations, 
but newspaper men proverbially give 
more than they take. I may speak, 
then, not as devotee, zealot, benefici- 
ary, slave, or self-appointed cham- 
pion, but rather as one who is more 
interested in the principle than the 
fact. If ours were a subsidized press 
I, for one, would be willing to admit 
it and fight for its return to the princi- 
ples envisioned by Jefferson and Mad- 
ison and many thousands of honest 
workers and publishers. 


_ there is a subsidized press in this 
country it is in defiance of a tenet 


= 


“It is history that newspapers that betray readers’ faith go 
If daily papers realized $15,000,000 of power 
company advertising, which I doubt, it would constitute 1/56 
part of the whole newspaper advertising revenue. 
newspaper men risk the most valuable asset of the press, 
public confidence, by accepting such paltry subsidies?” 


broke. 





that has been as well established in 
every newspaper office of this country 
since colonial days as is the golden 
rule in the Christian faith. It has 
been the governing law of every con- 
scientious man whose business was to 
write news, handed down from gen- 
eration to generation, a rule couched 
in varying words but from first to last 
inflexible in meaning. It has been 
the basic principle of every code of 
ethics ever written for modern jour- 
nalists. It stands today as the essence 
of the “Canons of Journalism” which 
control the moral conduct of the mem- 
bers of the American Society of 
Newspaper Editors, established in 
1923, and the leading body of work- 
ing newspaper men in this country. I 
quote from the document : 


“The right of a newspaper to at- 
tract and hold readers is restricted 
by nothing but considerations of pub- 
lic welfare. A journalist who 
uses his power for any selfish or 
otherwise unworthy purpose is faith- 
less to a high trust. Freedom 
of the press is to be guarded as a 
vital right of mankind. ; 
Freedom of all obligations except 
that of fidelity to the public interest 
is vital. Promotion of any private 
interest contrary to the general wel- 
fare, for whatever reason, is not com- 
patible with honest journalism. 
, . Good faith with the reader 
is the foundation of all journalists 
worthy of the name.” 


With these rules governing conduct 


Would 
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A HEARST CARTOONIST’S CONCEPTION OF “POWERFUL EDITORS” 


The violence of the attacks made not only upon the electrical industry but 

also upon the press which that industry is charged with subsidizing, is 

graphically epitomized in this drawing, which was circulated throughout 
the country in the chain of over two dozen Hearst newspapers. 


no one can charge that the American 
press is a subsidized or “reptile” 
press, without at least adding that the 
rank and file of American journalists 
are the most deceitful and impudent 
of men. 

I challenge the broad assertion as 
untrue and undebatable. 


I MIGHT, at this point, relate a per- 
sonal experience which stands out 
in memory. Twenty odd years ago I 
was employed as managing editor of 
the Boston Traveler, then owned by a 
group of Middle Western men. I had 
come to that newspaper from the 
Scripps-McRae newspaper organiza- 
tion. My training had been that of a 
free and independent journalist. Ear- 
ly in this Boston experience an event 
occurred which profoundly shocked 
my sense of professional honor. A 
man who often acted as adviser and 


publicity representative of local cor- 
porations, and who recently died im- 
mensely wealthy, called at my office 
in behalf of a local public utility. In 
the most casual and barefaced man- 
ner he said that the company was de- 
sirous of gaining some favorable leg- 
islation and to pave the way for it he 
had written a series of articles which 
he wished to appear in the Boston 
Traveler as editorials—expressions of 
the newspaper itself. 

Without blinking, my caller drew 
from his pocket a packet of docu- 
ments which proved to be copy for an 
advertising campaign which was 
scheduled to appear in paid space in 
our paper. The gentleman had com- 
puted the cost of the advertisements 
and mentioned it as a round and de- 
sirable figure. He said the advertis- 
ing was contingent upon the publica- 
tion of the editorials. When I replied 
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that we were in the habit of writing 
our own editorials and that his adver- 
tising intentions were of no interest 
to the editorial department, he pro- 
ceeded to abuse me roundly as a 
“blockhead” and “socialist.” The 
word “bolshevik” had not then been 
invented, else he would have used it. 
He made no progress. We did not 
print his editorials, but did carry some 
on the topic that we wrote ourselves, 
—trepresentative of our opinions. I 
believe they were fair. 

It was a curious fact which, at the 
time, gave me delight as confirming 
an old principle, that the advertising 
campaign did run through our paper, 
as it did through all other Boston 
newspapers, though our paper re- 
mained true to its public trust. 


psa in the form of cash in 
hand or through advertising pat- 
ronage, means “sell out” to every re- 
spectable journalist in this Nation. 
Cash bribery is no longer charged 
against newspaper men, though I sup- 
pose there are some wolves in every 
fold. The general charge that the 
American press is subsidized by pub- 
lic utilities, I believe, is based on the 
theory that advertising is given to 
curry special editorial favor, rather 
than to sell goods or service. The 
person who made this charge, under 
cross-examination would undoubtedly 
take refuge behind the advertising 
stump. 


| ie is possible that there are men in 
control of newspapers, magazines, 
and other popular media who oc- 
casionally permit advertisers to dic- 
tate editorial expression. Now and 
then we hear such reports, but any 
one of them would be hard to prove. 


My experience is that for one who 
thus yields there would be hundreds 
who do not. The recent investiga- 
tion by the Federal Trade Commis- 
sion of public utility propaganda con- 
firms this faith. Despite a rigorous 
and prolonged public hearing under 
the auspices of the Federal Govern- 
ment, only a scattering few were 
found the willing victims of the group 
of propagandists that was turned 
loose in this country a few years ago 
to prey upon newspapers, newspaper 
men, college professors, influential 
women, and others. Almost without 
exception they were outsiders, utter 
incompetents, by no stretch of the 
imagination representative of working 
newspaper men. The leading fact ad- 
duced in the Federal Trade Commis- 
sion investigation to date is, not that 
newspapermen who have power to 
print news and opinion were guilty 
of directly or indirectly selling their 
influence, but that a few wigglers and 
twisters on the fringes of the news- 
paper circle did seek to corrupt the 
press, while some power company 
press agents bragged of their exploits 
in advance of any achievement. Inci- 
dents of actual corruption by real 
newspaper men have been so few that 
the sum of the investigation to this 
date is not an indictment but an en- 
viable bill of health. 

I offer the record of the Commis- 
sion investigation in proof of . this 
contention. 


| newspapers, (or any one of 
them), have been subsidized by 
public utilities advertising, the sell- 
out has been cheap. Public utilities 
are poor advertisers; they spend less 
for this service than almost any di+ 
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How the Advertising of the Electric Power Industry 
Compares with Other Industries 


N view of the accusations made against the newspapers that the power 
I company advertising has influenced their editorial utterances, the fol- 
lowing statiatics, furnished by the Dartnell Corporation, are illuminating ; 
they reveal that power company advertising during 1928, represented a 
smaller percentage of gross revenues than any other line of business that 


advertises at all: 


Proprietary medicines ....... 


ewelry 


EE MONEE ccocascccccces 
Cigar manufacturers ........ 


Radio 


Auto accessories ............ 


Confectionery 


Building materials .......... 


Hardware 


Paint and varnish ........... 
Autos and trucks ........... 
Power companies ........... 


salaiaiis eet 11. 
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Per Cent of Revenue 
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vision of trade. The advertising bill 
for the daily and Sunday newspapers 
of the country last year totaled about 
$850,000,000. Public utility adver- 
tising would not account for as much 
of this total as would certain brands 
of soap, cigarettes, face powder, corn 
cures, second-hand automobiles, foun- 
tain pens, rooms-for-rent, or any of 
dozens of articles of minor advertis- 
ing classifications. It is said that all 
of the gas companies of the country 
spend less than $1,500,000 per year 
in newspaper advertising, though they 
deal directly with the rank and file of 
city people and have many articles of 
merchandise in addition to service, 
for sale. 

A brief, filed recently with the Fed- 
eral Trade Commission, by William 
H. Hodge, former chairman of Ad- 
vertising Committee of National 
Electric Light Association, states that 
the total advertising expenditures of 
all electric light and power companies 
in the United States in 1928 (exclud- 
ing salaries, overhead, art, and me- 


chanical work) amounted to $13,- 
044,143. Of this amount newspapers 
received $8,425,320 in that year. 
Perhaps a fair estimate of all kinds 
of public utilities (railroads, tele- 
phone, gas, electric light and power, 
street railways, and water companies ) 
would give a total of about $28,000,- 
000 a year, divided as follows: news- 
papers, 58 per cent; direct mail 20 
per cent; billboards 10 per cent; and 
miscellaneous 12 per cent. 


F daily newspapers realized $15,- 

000,000, which I doubt, it would 
constitute a fifty-sixth part of the 
whole newspaper advertising revenue. 
Would newspaper men risk the most 
valuable asset of the press, public 
confidence, by accepting such paltry 
subsidies? It is history that newspa- 
pers that betray readers’ faith go 
broke. These figures illustrate the 
absurdity of the charge, unless the bill 
of indictment also alleges that news- 
paper men are as stupid as they are 
dishonest. 
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HERE is a legitimate question to 

be decided in the United States 
concerning the wondrous new gift of 
science, hydroelectric power, a natural 
resource. Should it bé developed and 
operated for the people by the people, 
or can the job be better done by pri- 
vate interests? The policy must be 
decided through public conscience and 
preference, according to demonstrated 
economics and sound political theory. 
It is nothing that can be thrust down 
the public throat. It has its rightful 
place in newspaper discussion. Neith- 
er deceit or force will win the argu- 
ment. The most damaging work 
done against the power interests in 
this country was when ignorant bull- 
dozers in high places conceived that 
the country could be swept off its feet 
by a propaganda campaign which 
would assert rather than demonstrate 
and would seize popular media and 
control it. It testifies to the integrity 
of the press that such conduct was 


promptly exposed. The attempt was 
a failure of magnitude. 


THINK public utility companies 
have something to advertise, 
without respect to any sly ideas of 
subsidy. Their trade messages to the 
people may be and usually are as 
legitimate and profitable as any space 
advertising now running through the 
press. Those who control power com- 
panies, for instance, know better than 
I what the people can do with white 
coal to lift burdens from their backs. 
Advertising used for this purpose 
pays. Advertising also legitimately 
and economically sells dividend-pay- 
ing securities to the great American 
investing public. Fewer press agents 
and more advertising experts is the 
need of the hour in the utility busi- 
ness. 
Slicker propagandists are as much 
out of place there as horse doctors 
would be in Bellevue Hospital. 





Keeping Track of the Hybrid 
“Trackless Trolley” 


HE “trackless trolley” is having a difficult time estab- 


lishing its own identity for regulatory purpose. 


Half- 


breed as it is between an automobile and a street car, it is 
not settled yet whether its operators need drivers’ permits 
or whether it should display auto tags. 

Three different rulings on this subject have come from as 


many states. 


The attorney general of Washington has ruled that the 
“trackless trolley” is not a vehicle and, therefore, no license 
is required for it or its operator. 

The secretary of the state of Maine holds to the contrary 
that both the vehicle and its operator should be licensed as 


an automobile. 


The attorney general for Indiana seems inclined to split 
the difference and has ruled that the vehicle should be licensed 
but that its operator should not. 

No one, as far as we know, has yet suggested an engi- 
neer’s permit or a pilot’s license. 
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MUNSEY BUILDING * WASHINGTON, D. C. 





March 20, 1930. 
Subject: Criticism. 
Dear Sir: 


It is said that Napoleon referred to a proposal to 
introduce lighting by gas as the grand folly. This shows 
that even great men whose love of country is above sus— 
picion may be wrong about some things. 


This is worth recalling just now when the body 
politic is so badly broken out in criticism of all sorts. 
Even the Public Service Commissions have not escaped. 

In spite of overwhelming evidence of active devotion to 
the public interest, the Commissioners have, among other 
things, been accused of bias toward the corporations. 


While it is not very pleasant to have one's motives 
questioned, nevertheless we believe that the attitude of 
the Commission toward criticism—even of the most violent 
nature—should be receptive and as patient as possible, in 
the hope that some good will come from it. 


We know of a public official who, upon assuming 
office, asked for suggestions for the improvement of the 
service. Some of the letters he received in reply to that 
request came from inmates of a state insane asylun. 


"Strange to say," declared this official, "some of 
these suggestions were very good." 


We do not, of course, mean to imply that criticism 
of the Commissions does not come from high scurces or 
level heads. We cite the asylum illustration merely to 
emphasize the fact that careful heed should be paid to 
criticism, from every source—even criticism coming from 
enemies. 
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But that does not mean that one should take criti- 
cism too much at heart; most of all that one should allow 
himself to be intimidated by criticism. 


You know there are men to whom criticism is-as water 
to ducks. They go through the world finding much that is 
wrong with everything all the time. There is always 
something the matter when they sit down to dine. The coal 
they get from their dealer is never what it should be. 
They call up their laundryman and complain about the way 
their shirts are done up, and so on. We heard a grocery- 
man say that some persons think they get better service 
by "bawling out" someone every once in a while. 


We do not know whether or not the grocer was right, 
but we are sure the chronic critic is something of a 
tyrant, or would be if he could. He is often unduly 
feared. Like the man who walks out of a meeting because 
he does not like something that has been said, the critic 
often attracts more attention than he deserves. But the 
fact that he attracts attention does not mean that he is 
right or that all of the rest of the folks will follow him 
out of the meeting. 


The critic with the best of intentions is, indeed, 
often wrong. What he regards as a threatened twister 
often turns out to be a mere capful of wind, if not a 
dead calm. 


Very truly yours, 


Thnry C? Sesiiniste 


HCS:S 
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A UTILITY’S RIGHTS TO PROTECTION FROM 
Improper Competition 


A problem in regulation that, in its specific applications, 
gives rise to differences of opinion. 


By GLENN E. HOOVER 
ASSOCIATE PROFESSOR OF ECONOMICS AND SOCIOLOGY, MILLS COLLEGE 


, \HE circumstances under which 
a utility may rightfully demand 
protection from improper com- 

petition have never been adequately 

determined. 

The cases involving an application 
of the protection rule have been large- 
ly limited to controversies between 
rival motor bus lines, or they have 
involved the right of a power com- 
pany to serve from its transmission 
lines certain customers who were 
within the general distributing terri- 
tory of another utility company. 

Lately the protection rule has been 
widely discussed, particularly in some 
of the western states, as a result of 
the recent order of the California 
Railroad Commission which refused 
the application of the Western Nat- 
ural Gas Company for a certificate of 
public convenience and necessity for 
its proposed pipe line. This pipe line 
was to bring natural gas from the 
Kettleman Hills field to the San Fran- 
cisco Bay region—a distance of more 
than 220 miles. 

The applicant did not propose to 
build any distributing lines, except 
in territory that is not now served 
with artificial gas. Its set-up pro- 
vided for the sale of gas to existing 


distributing companies and to large 
industrial users located along its lines, 
but only where satisfactory arrange- 
ments could not be made with the 
local distributing companies for such 
service. 

The Pacific Gas & Electric Com- 
pany, which now serves 96 per cent 
of all the gas consumers of northern 
California, protested the granting of 
the certificate and made application 
covering practically the same route. 
The applications of both companies 
were filed the same day. The Cali- 
fornia Commission unanimously 
granted the application of the estab- 
lished utility and refused the applica- 
tion of the newly organized company 
by a three to two decision.’ 


5 ee protection rule (as all other 
rules of utility regulation) is, of 
course, primarily for the benefit of 
consumers. It is based on the fact 
that duplication of service ordinarily 
results in higher rates, and at times 
in losses to investors. The validity 
of the general rule is admitted by 
all students of utility regulation. 
But differences of opinion fre- 


1Re Western Nat. Gas Co. (1929) Deci- 
sion No. 21512. 
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quently arise in the application of it. 

The northern California situation 
illustrates some of these difficulties. 
This territory, including the populous 
San Francisco Bay region, is now 
served with artificial gas furnished 
almost exclusively by a single com- 
pany, the Pacific Gas & Electric Com- 
pany. This company is now bringing 
natural gas into its territory and pro- 
poses to substitute natural gas for 
artificial gas throughout most of its 
system within one year. Should the 
fact that it has served this territory 
with artificial gas give it a preference 
right to transmit natural gas into ter- 
ritory it had not yet covered by appli- 
cation? 

Viewed in this way it is evident 
that the question is not one of the de- 
sirability of duplicating an existing 
line, but rather of determining if both 
lines may be built. If not, which of 
the two applicants should be permitted 
to setve the disputed territory ? 

If only one company is to be per- 
mitted to bring natural gas into north- 
ern California, it must be on the 
ground that to divide the total con- 
suming area between two or more 
companies would, of necessity, tend to 
raise the rates in the territory consid- 
ered as a whole. 

Whether or not such would be the 
case is an engineering question and 
does not raise any new principle of 
utility regulation. In the California 
case, it was insisted that if two com- 
panies were forced to compete with 
each other in the purchase of natural 
gas, such competition would raise the 
price to the distributing companies 
and, therefore, to the consumers, but 
there is no indication in the decision 
of the Commission that it was im- 


pressed with this argument. The con- 
tention does seem a little weak as a 
basis for perpetuating a monopoly, 
even though the monopoly is a regu- 
lated one. 


A* especially perplexing question 
arises when a utility invokes the 
protection rule against a rival which 
proposes to charge rates lower than 
those of the established utility. 

In the California case, for example, 
there was a substantial difference be- 
tween the wholesale rates of the estab- 
lished utility and those proposed by 
the “invader.” The difference was 
stated as follows in the dissenting 
opinion of Commissioner Carr: 


“The Pacific Company, when it ap- 
plied for permission to build its pipe 
line for the service of a 
mixed gas, asked authority to in- 
crease its rates for wholesale service 
to the city of Palo Alto from 62 
cents to 72 cents per thousand cubic 
feet for the first 5,000,000 cubic feet 
per month, and from 40 cents to 50 
cents per thousand cubic feet for all 
over 5,000,000 cubic feet per month. 
Western Natural Gas Company pro- 
poses a wholesale rate for natural gas 
of not to exceed 30 cents per thou- 
sand cubic feet.” 


If the rates specified above truly 
reflect the ability and the willingness 
of the respective companies to render 
service, it is doubtful if the rule of 
protection should be invoked to save 
the established utility from competi- 
tion. 


N the other hand, it must be con- 
ceded that no regulating author- 
ity is under any compulsion to believe 
that a utility can maintain the rate 
schedule proposed in its application 
for a certificate of convenience and 
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For Instance, When a Prospective Competitor 
Promises the Public a Lower Rate— 
6¢ A N especially perplexing question arises when a utility 
invokes the protection rule against a rival which 
proposes to charge rates lower than those of the established 


utility. 


“TIF the regulating authority maintains rates at the lowest 
point compatible with a reasonable return, it follows of 
necessity that existing rates can never be excessive, nor 
can they be lowered to meet competition—nor for any 


other reason.” 





necessity. If the certificate could be 
granted with the condition attached, 
providing for the maintenance of such 
rates, whether or not dividends could 
be paid to stockholders, it would seem 
that the protection rule might be re- 
laxed to permit the newer concern to 
make the attempt. It is likely, how- 
ever, that legislative or even constitu- 
tional changes must be effected before 
this could be done. 


HEN an invading company pro- 
poses materially lower rates, 
does the established utility, by offer- 
ing to meet such rates, bring itself 
within the protection rule? Is it a 
proper reply to point out that the 
rates are fixed by public authority ? 
The answers to these questions 
would seem to depend on the view 
that the regulating authority takes of 
its price-fixing duties. If the authori- 
ty maintains rates at the lowest point 
compatible with a reasonable return, 
it follows of necessity that existing 
rates can never be excessive, nor can 
they be lowered to meet competition— 
nor for any other reason. 
It appears, however, that some 
Commissioners do not conceive it to 


be the duty of the regulating author- 
ity to maintain equitable rates, but 
rather to serve as a judicial body when 
rates are questioned. Or at least they 
contend that the maintenance of 
equitable rates is not exclusively the 
duty of the Commission, but is an 
obligation that is shared by the utili- 
ties and that the utilities should act 
upon their own initiative in the mat- 
ter of reduction. Commissioner Carr, 
in the case previously cited, stated his 
view as follows: 

“It is sometimes argued that con- 
dition (2), (rendering of service at 
reasonable rates) means very little 
because of the fact that the Railroad 
Commission has jurisdiction over the 
rates of a utility and fixes them. 
This is not so. The utility may vol- 
untarily reduce its rates and place 
them upon the proper level. The fact 
that the Railroad Commission has 
not reduced the rates of the utility 
does not obviate the necessity of vol- 
untary action upon its part if it pro- 
poses to keep itself within the terms 
of the second condition.” 


| ta jurisdictions where rates are re- 
viewed only when complaints of 
their excessive character are brought 
before the regulating authority, more 
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reliance must be placed in the possi- 
bility of competition. The right of 
consumers to protest rates is steadily 
decreasing in importance for they can 
not ordinarily present the evidence 
that is necessary to support a judicial 
determination. But if competition is 
to be relied upon as a regulating fac- 
tor, possible competitors must feel 
that the territory is in fact open to 
them. For this reason it does not 
seem advisable that the established 
utility should be protected in its mo- 
nopoly, with the proviso that it meet 
the proposed rates of its rival. If the 
impression . gets abroad that regu- 
lating bodies welcome competitive 
threats only that they may be used to 
wring concessions from the estab- 
lished utilities, no such competitive 
propositions will ever again be made. 

Utilities which invoke the protec- 
tion rule in their effort to maintain 
or extent their monopoly privilege 
may well consider the long run effect 
of such a policy. The application of 
this rule, together with the develop- 
ment of holding companies and the 
growth of mergers, is gradually 
bringing the effective control of gas 
and electric distribution into fewer 
and fewer hands. This results in 
some economies, some increase in ef- 


ficiency, and a much greater financial 
stability, but it may at the same time, 
further the public ownership move- 
ment. It may seem that this move- 
ment is dead, with no hope of resur- 
rection, so long as the public retains 
its present contempt for governmental 
machinery. But this very lack of pub- 
lic confidence may induce the pub- 
lic to believe that the attempt to regu- 
late industrial and financial giants 
with a commission of relative dwarfs, 
is a farce that should be abandoned. 
If the public definitely arrives at this 
opinion, it will solve the problem by 
destroying the giants, and the sociali- 
zation of utilities will proceed here as 
it has in Europe. 


| all of the foregoing reasons the 
protection rule should, in the main, 
be limited to cases that involve the 
duplication of distributing systems. 
That is an intolerable evil which no 
reasonable person can defend. But to 
apply the rule so as to reserve to a 
single company an area as large as 
some of the European states, and thus 
prevent other capitalists from con- 
structing transmission lines for either 
gas or electricity into such protected 
area is a measure of very doubtful 
wisdom. 





Can You Remember— 


When gas ranges were all one color? 


When all surface cars had two-men crews? 


When you got ice from the ice man and not from 


an electric switch? 


When every utility company of any size sent out a 
gorgeous calendar to its patrons New Year’s? 


_ When you could arouse America to a high pitch of 
indignation by Pointing a finger at any industry and 


crying “trust”! ? 


—H. I. Pumuirs 
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The Judicial Role 
of the State Commissions 


Is It a Fault or a Virtue of Our Regulatory System? 
By HENRY C. SPURR 


adays that the State Public Serv- 

ice Commissioners have been 
wrongfully assuming a judicial role. 
It is being said that they have been 
forming the habit of holding the bal- 
ance evenly between the utilities and 
the ratepayers instead of getting into 
the public’s side of the scale, as was 
first intended. 

This is common talk among the op- 
ponents of Commission regulation. 
It is one of the planks of the anti- 
regulation platform. This judicial 
bent on the part of the Commissioners 
is supposed to be a breach in the regu- 
latory wall in much need of repair. 

In its program for the revision of 
the New York Public Service Com- 
mission Law, for example, the Utili- 
ties Consumers League of New York 
maintains that the New York Com- 
mission must step down from the 
bench so as to be in a position to 
“represent the public.” Says the 
League: 


| T is being repeatedly charged now- 


“The original intention of the Pub- 
lic Service Commission Law was to 
establish an agency which should 
represent continuously the public in- 
terest, to the end of assuring ade- 
quate service at reasonable rates. In 
actual experience,—perhaps largely 
through a succession of court de- 


cisions,—the -Commission has been 
transformed mainly into a judicial 
body. It sits as a court in cases that 
are brought before it ; it receives tes- 
timony from opposing parties, and 
bases its decisions upon formal rec- 
ords. Except in rare or minor mat- 
ters, it does not work directly and 
constantly for the protection of the 
public. It should be brought back to 
the function originally intended: The 
direct representative of the public. 
It should operate under an exact sys- 
tem of regulation as laid down by 
statute, and should act merely in ad- 
ministrative capacity in assuring ade- 
quate service and reasonable rates 
under conditions of maximum econ- 
omy and minimum cost placed upon 
the public.” 


This statement of the League rests 
upon what logicians call “The Fallacy 
of Unwarranted Assumption.” 


oe reader will notice that the 
statement is made as if it were 
a statement of facts, whereas it is 
actually only a group of assumptions, 
“unsupported by a scintilla of evi- 
dence,” as the lawyers say. The 
League apparently assumes that its 
audience will take it for granted that 
what the League says is true. If it 
were not a seven-fold heresy, it might 
well be said that the League assumes 
that “judicial notice” will be taken of 
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the soundness of all its assumptions. 
On the assumption that it will be 
assumed that the League is right, the 
League calls for legislative relief. 
Let us examine some of 
League’s assumptions. 


the 


ig is assumed, although not direct- 
ly stated, that the utilities are 
clothed with a private interest and the 
ratepayers with a public interest. 
What the League means by the pub- 
lic, evidently, is that numerous group 
of persons who use utility service. 
The assumption in the introductory 
statement that the New York Com- 
mission was created to represent the 
public interest, therefore, is that the 
Commission was created to represent 
the interest of the ratepayers. 


i is usual to say that city attorneys 

who appear for ratepayers before 
Commissions are “on the public side.” 
Experts who appear for ratepayers 
and ‘publicists pleading solely for the 
ratepayers sometimes claim they are 
speaking “‘on the public side.” This, 
however, is merely a badge of distinc- 
tion which they have given them- 
selves. 

The ratepayers’ side is undoubtedly 
the popular side. Ratepayers are, in 
most instances, more numerous than 
the stockholders. But to assume for 
that reason that the ratepayers, in a 
controversy with a utility company 
before a Commission, constitute the 
public, is to look no farther than the 
end of one’s nose. 

A utility corporation, like any 
other corporation, is an artificial per- 
son created by law; but it is really 
made up of a group of persons with 
flesh and blood who are carrying on 
the business in the same general way 


that business was conducted by part- 
ners years ago. The only difference, 
so far as the running of the business 
is concerned, is that the corporation 
has a great many more partners than 
the old concerns had. These part- 
ners, or owners, are known as stock- 
holders. In the case of public utility 
companies, the partners, or owners, 
run up into hundreds or thousands. 
They are citizens of the United States 
and of the respective states of their 
domicils. They form a substantial 
part of the people of the Nation and 
the states. They are entitled to the 
protection of our government as much 
as the humblest citizen of the land. 
They are as much a part of the public 
as anybody else. They may have a 
monopoly of the particular service 
they are rendering but they have no 
monopoly of selfishness. They are no 
more out for themselves than is any- 
body else. 


F ieee who sells a bushel of po- 
tatoes to a customer is moved 
by a private interest, and so is the cus- 
tomer who buys those potatoes. The 
owners of public utilities who sell 
something to their customers are in- 
spired by private interest. So are the 
customers who take that service. The 
fact that a public utility is a calling 
subject to regulation does not alter 
the fact that the owners of a utility 
company in selling their service, and 
the customers in buying that service, 
are both affected by a private interest. 
The private interest of the owners of 
the utility, among other things, is 
what is called profit; and the private 
interest of the customers is the same 
thing. The ratepayers’ profit consists 
in getting a useful service at the low- 
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est possible cost. If the interests of 
the utility owners and the ratepayers 
are properly balanced, both sides 
profit to the greatest extent. Any 
conflict of interest between the utili- 
ties and their customers, whether the 
dispute relates to rates or service, is 
a conflict between private interests 
and not a direct conflict between a 
public interest and a private interest. 


Beem is, of course, a public in- 
terest in utility service. It is the 
foundation upon which regulation of 
rates and service is erected. We shall 
come to that shortly. For the present 
let us look a little farther into the as- 
sumption that the ratepayers consti- 
tute the public. 

Suppose a utility company, having 
1,000 or 10,000 stockholders, files an 
application for an increase of rates 
with a Public Service Commission. 

The ratepayers object. They enlist 
the services of the corporation coun- 
sel of the city in which the company 
operates. He appears before the 
Commission on behalf of the ratepay- 
ers. The proposed increase will af- 
fect 250,000 customers. 

Here, then, are two parties to a 
controversy, the group of 1,000 or 
10,000 stockholders on the one side 
and the group of 250,000 customers 
on the other, each affected with a pri- 
vate interest. Standing behind the 
owners of the utilities are thousands 
of their employees whose interests are 
bound up with those of the company. 

By what course of reasoning can it 
be maintained that one of these 
groups—the ratepayers—constitutes 
the public interest any more than the 
other? Unless it can be said that the 
majority group is the public group, 


the ratepayers, in assuming that they 
constitute the public, are dressing 
themselves up in garments which do 
not belong to them. 

Is the question of public interest a 
question of numbers? 


i * us assume that a single rate- 
payer or customer of the same 
corporation files a complaint with the 
Commission, charging that the com- 
pany has wrongfully discontinued his 
service. The company answers that 
the service should have been cut off 
and the dispute is heard by the Com- 
mission. 

In this instance we have a group of 
1,000 or 10,000 stockholders, to say 
nothing of utility employees, arrayed 
against a single customer. If num- 
bers are the measure of the public in- 
terest, what shall we say of the pub- 
lic interest in this controversy ? 

Can the company, owned by 1,000 
or 10,000 persons, say that it is the 
public in this case because it is op- 
posed by only a single customer? 

Certainly not. No company would 
probably ever make such a claim; but 
if it were the other way around the 
customers would make it. 


7 another situation. A group 
of twenty-five persons comes be- 
fore the Commission and asks it to 
compel the same company to make an 
extension of service into their neigh- 
borhood. The company protests that 
the extension would be unprofitable; 
that if ordered to make it, the loss 
incurred would have to be borne by 
customers already connected with the 
system. Here we have a case of con- 
flicting interests of different groups 
of ratepayers. The question to be 
decided is: 
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Questions of Fact Must Be Decided 
in a Judicial Manner. 
6¢WN disputed rate or service cases the Commissions are 
undoubtedly called upon to decide questions of fact. 
Is there anyone who would want a Commission 
to decide questions of fact otherwise than in a judicial 
manner, as any arbiter of other disputes would be expected 
to do? No one who is fair would insist on being a judge 
of his own case or of having the tribunal to which it was 
referred made up of his own partisans.” 





Shall the proposed extension be 
made for the convenience of one 
group of customers at the expense of 
another group? 

Who constitutes the public in such 
a case? Is it the group of twenty- 
five who want the extension? Is it 
the 250,000 customers already re- 
ceiving service at whose expense it 
would have to be made? Is it the 
group of 1,000 or 10,000 stockholders 
whose interests are not directly af- 
fected? If none of these groups con- 
stitutes the public, what group does? 

What is meant by the term “the 
public?” Does it not mean the sum 
of all of the people of a nation, state, 
or community? If it does, then it 
follows that no part of the figures 
which together add up to that sum 
can be taken for the total. 


| pre utilities are held to be “af- 
fected with a public interest.” It 
is that interest which gives the state 
itself the right to supplant local au- 
thorities in the matter of regulation. 
The right to regulate by force of au- 
thority and not by way of bargain, it 
must be remembered, is a sovereign 
and not a local power. 

There is, of course, a public inter- 


est even in the action of a single cus- 
tomer of a utility to obtain what he 
deems to be his just rights. But the 
public interest is the interest of the 
citizens of the entire state as distin- 
guished from the interests of any 
group of citizens, no matter how large 
or small. It is to protect that larger 
interest that both the courts and the 
Commissions exist. 

Perhaps this can be illustrated from 
our criminal laws. These laws are 
not designed to avenge individual 
wrongs, but to protect the peace and 
welfare of the state. An indictment 
of a person for the commission of 
crime, for example, usually winds up 
by a statement that the crime charged 
“was against the form of the statute 
in such case made and provided and 
against the people of the state and 
their dignity.” 

In other words, the crime affects 
the public welfare, which is consid- 
ered to be the welfare of the entire 
state; and upon that ground the crime 
is punished. 

When it is stated that the business 
of a public utility company is affected 
with a public interest, that does not 
mean that the interest is confined 
solely to the utility’s customers. It 
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means that the welfare of the people 
of the entire state is affected. 

This is not a fiction of law. 
a fact. 


It is 


N a recent case the Nevada Com- 
mission, referring to interests af- 
fected by utility service, said: 


“The rail protestants have large 
permanent investments within our 
borders consisting of lands, rails, 
buildings, and shops. They employ 
a very large number of very desira- 
ble people who with their families 
contribute a very great deal to the 
general welfare of the community at 
large. They build their homes and 
patronize our other industries and 
help to keep the money which we 
spend for our transportation within 
the state. Would it be wise to jeop- 
ardize the employment of any of 
these very desirable people whose 
employers give us an adequate, con- 
tinuous, uninterrupted, and very 
necessary service ?”? 


In listing the consequences of the 
suspension of electric service for a 
day in Springfield, Massachusetts, the 
Boston Herald said among other 
things : 

“Street signal lights failed to work 
with consequent traffic snarls; radios 
were struck dumb; electrical machin- 
ery in dozens of factories stopped, 


the Westinghouse plant alone report- 
ing a loss of 3,500 production hours.” 


During a drought a few months 
ago while the Tacoma municipal hy- 
droelectric utility was having trouble 
with supplying its customers, Ira S. 
Davison, commissioner of public utili- 
ties, issued a statement under the cap- 
tion of “Save electricity just as we 
saved food during the war,” in which 


‘a Re Pickwick Stages (Nev.) P.U.R.1929D, 


he clearly stated, among other things: 


“It is the aim of this department 
to avoid anything which might result 
in the shutting down of local fac- 
tories.” 


But the stoppage of service in a 
single city would affect a much wider 
range of interests than those of the 
direct users of the service. The pros- 
perity of a public utility company in 
the city of Buffalo, New York, for 
example, may affect indirectly the 
welfare of people living in the city 
of New York and other cities of the 
state. 

Take the electrical industry. The 
products of a factory, located in Buf- 
falo and supplied by electric power, 
may be sold all over the state. Em- 
ployees of the utility company may 
consume products which come from 
every part of the state. Any clash 
between a utility company located in 
that city and its customers, therefore, 
is of indirect interest in many other 
places. The proper regulation of the 
utility service to secure an undis- 
turbed flow of current at all times, 
therefore, is of much broader interest 
than that bounded by the area in 
which the service is rendered. 


LETTER from Woodrow Wilson, 
President of the United States, 
dated at the White House, Washing- 
ton, February 19, 1918, addressed to 
Secretary McAdoo, introduced in tes- 
timony - before the Federal Trade 
Commission recently, shows what the 
President thought of the extent of the 
public interest in public utility serv- 
ice. The President said: 
“My dear Mr. Secretary: I have 


examined with care the memorandum 
and letters which you transmitted to 
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me with your letter of the 15th. I 
fully share the views you express re- 
garding the importance of the public 
service utilities as a part of our na- 
tional equipment, especially in war 
time. It is essential that these utili- 
ties should be maintained at their 
maximum efficiency and everything 
reasonably possible should be done 
with that end in view. I hope that 
the state and local authorities, where 
they have not already done so, will, 
when the facts are properly laid be- 
fore them, respond promptly to the 
necessities of the situation. 

“T shall be glad to have you com- 
municate with local authorities when- 
ever the information in your posses- 
sion suggests that such a course is 
desirable and in the national inter- 
ests.” 


, public utilities are as vital to 
the welfare of the states in time 
of peace as they are in time of war. 
The only difference is that attention 
is not sharply directed in times of 
peace to the part the utilities play in 
promoting the public welfare. . It is, 
however, this public interest that the 
states intended to guard by their en- 
actment of the Public Service Com- 
mission laws. 

It is to the interest of the people 
of the entire state that the utilities 
shall furnish adequate service at rea- 
sonable rates. It is of wide public 
interest that efficient utility service 
shall be available at all times and to 
that end that the ratepayers shall not 
be oppressed by high charges or the 


utilities crippled by inadequate reve- 
nues. 

The interest of a particular group 
of ratepayers, it may be repeated, is 
a private interest, just as much as the 
interest of the stockholders of the 
utility companies is a private interest, 
notwithstanding the fact that the rate- 
payer group in a particular contro- 
versy may greatly outnumber the 
stockholder group. 


I T is true, as the Consumers League 
states, that the New York Public 
Service Commission Law was de- 
signed for the protection of the pub- 
lic, if by the public is understood the 
people of the entire state. If none 
but the ratepayers in various com- 
munities and the utility stockholders 
were concerned, they might well be 
left to bargain with respect to their 
private interests as was the custom be- 
fore the states began to take notice 
of the public interest in utility service. 

The statement of the League that 
the New York Commission has been 
transformed into a judicial body is 
not the diagnosis of a malady sup- 
posed to have afflicted that Commis- 
sion alone. The same thing has been 
said of other Commissions. It is be- 
lieved by some to be a plague of wide 
extent. But what evidence is there 
that the Commissions have changed 
their method of dealing with regula- 
tory matters aside from mere state- 
ments of opponents of Commission 


“THE interest of a particular group of ratepayers is a prv- 
vate interest, just as much as the interest of the stockholders 
of the utility companies ts a private interest, notwithstand- 
ing the fact that the ratepayer group in a particular contro- 
versy may greatly outnumber the stockholder group.” 
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regulation? If Commissions are act- 
ing in a judicial manner, is it to their 
credit or discredit? 


HE Commissions are, of course, 

not courts. They do not regard 
themselves as courts, nor have they 
ever done so. The Missouri Commis- 
sion said, in 1928: 


“This Commission has so often 
stated that it is not a court and has 
no judicial power that it seems it 
ought to be unnecessary to repeat 
» 

Efforts to have procedure before 
Commissions cast in the judicial mold 
have been unsuccessful. The rules of 
evidence which would apply in courts 
are not strictly adhered to in cases 
before Commissions. But while 
strict rules of procedure applicable to 
courts are not enforced by Commis- 
sions, no doubt some regard must be 
paid to the reasonableness of rules. 
To illustrate : 

An open forum meeting was being 
held to discuss a question of pub- 
lic interest. The hall was crowded. 
The debate was lively. Finally a 
speaker got the floor and held it 
against all comers. His flow of ora- 
tory seemed to be endless. At last the 
chairman, whose patience was ex- 
hausted, arose and called the speaker 
to order. 

“T thought this was an open meet- 
ing,” shouted the speaker. 

“Tt is,” replied the chairman, “but 
it is not open all night.” 

There are limitations even to lib- 
erality. What those limitations are 
may be subject to a difference of opin- 





2De Salme v. Union oe P ae & P. 
Co. (Mo.) P.U.R.1928E, as 

ee Gas & E. Co. v. ,= (Okla. 

Sup. Ct.) P.U.R.1920C, 806. 


ion; but no one familiar with Com- 
mission procedure would say that it 
is not liberal and not designed to give 
the ratepayers the fullest possible pro- 
tection. 


HE great bulk of work which the 

Commissions have to do, how- 
ever, is purely administrative. Con- 
tested cases make up but a small part 
of the grist which comes to the Com- 
mission mill. In disputed rate or 
service cases the Commissions are un- 
doubtedly called upon to decide ques- 
tions of fact. Even when they inves- 
tigate questions on their own motion, 
as they often do, they must finally 
pass upon the evidence. 

It has been the practice of Commis- 
sions to strike as fair a balance as 
they can between the evidence on be- 
half of the utilities and that on behalf 
of the ratepayers. In this they try to 
be just, for the good of the public. 
Is this a desirable practice or is it not? 

Is there anyone who would want a 
Commission to decide questions of 
fact otherwise than in a judicial man- 
ner, as any arbiter of other disputes 
would be expected to do? No one 
who is fair would insist on being a 
judge of his own case or of having 
the tribunal to which it was referred 
made up of his own partisans. 


T° is undoubtedly to the interest of 
the public, which the Commissions 
represent, that disputes between the 
private interests of the utilities and 
their customers shall be decided in an 
impartial way. The judicial manner 
is much better than the partisan man- 
ner. It would be to the dishonor of 
the state of New York if its legisla- 
ture intended to make the Commis- 
sions partisan rather than judicial in 
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Disputes Between Utility Ratepayers and Stockholders 
Demand an Impartial Tribunal 
et has been the custom to cast the ratepayers in the role 
of the matinee idol and the stockholders in that of 
the pursuing villain, but the ratepayers and the stockholders 
are human beings made out of the same kind of clay. 


When they quarrel, as human being often do, 


it ts 


in the interest of the peace and the dignity of the people of 
the state, that the quarrel shall be settled in a judicial rather 
than in a partisan manner. Even a baseball fan wants the 


umpire to be square.” 





their decisions of disputed questions. 
There is plenty of evidence that 
such a judicial policy has been needed 
in the interests of the public welfare. 
Ratepayers have required protection 
against the demands of the utilities at 
times and the utilities have needed 
protection against the demands of the 
ratepayers. The assertion that either 
side is always right would be made 
only by the most confirmed fanatic. 


| ke has been the custom to cast the 
ratepayers in the role of the mati- 
nee idol and the stockholders in that 
of the pursuing villain, but the rate- 
payers and the stockholders are hu- 
man beings made out of the same kind 
of clay. When they quarrel, as hu- 
man beings often do (and as it is 
reported that even angels have done), 
it is in the interest of the peace and 
the dignity of the people of the state, 
that the quarrel shall be settled in a 
judicial rather than in a partisan 
manner. Even a baseball fan, unless 
he is abnormal, wants the umpire to 
be square. Anything else would be 
regarded as unsportsmanlike. 

In this sense the Commissions at- 
tempt to act in a judicial manner and 


it is to be hoped that they will con- 
tinue todo so. They may or may not 
exercise the best judgment, but if 
they endeavor to do so that is all that 
can be expected. 


M EASURED by the number of de- 
cisions which have been in 
favor of the contentions of the rate- 
payers as against the contentions of 
the companies, there is an abundance 
of evidence that the ratepayers have 
received fair treatment at the hands 
of the Commissions. Such a measure 
of fairness, however, would not be 
accurate. The fact that a decision is 
for or against the ratepayers by either 
a court or a Commission does not 
show that the decision was just or 
unjust. To conclude that every de- 
cision, either by a court or a Commis- 
sion against the contentions of the 
ratepayers, is unjust is to assume that 
the ratepayers are always right, a 
manifest improbability on general 
principles and especially unbelievable 
in view of the fact that the ratepay- 
ers as well as the utilities are moved 
by their private interests. 


HE statement of the League that 
the Commissions do not operate 
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directly in the public interest, then, is 
subject to two objections : 

First, it begs the question ; 

Second, it is based upon a miscon- 
ception of what constitutes the pub- 
lic interest. 

In every controversy between utili- 
ties and consumers before Commis- 
sions, three interests are involved— 
the public interest, the ratepayers’ in- 
terest, and the utilities’ interest. The 
utilities’ interest and the ratepayers’ 
interest are direct. The public inter- 
est is indirect but nevertheless pres- 
ent. 

Is it possible that the legislature, 
which itself represents the public in- 
terest, desired its agent to represent 


only a private interest? Members of 
the legislature would probably be the 
last to assert that the Commissions 
are the direct representatives of the 
ratepayers alone. 


“When princes that ought to be 
common parents make themselves as 
a party and lean to a side, it is as a 
boat that is overthrown by uneven 
weight on the one side.” 

— MACHIAVELLI 


So it is with Commissions. They 
are expected to keep the boat on an 
even keel. If that is being judicial, 
it is to their credit. It means that 
they are fulfilling their duty to the 
public. The judicial attitude toward 
disputes is an asset, not a liability. 








When the Power Went Off 


. prupey picture of what might happen to our present day 
mode of life if electric current were suddenly taken away, 
was recently presented by a few brief but worried moments in 
Springfield, Mass., when an accident occurred in the local power 
plant. The results were thus described in the Boston Herald: 


“Street signal lights failed to work, with consequent traffic snarls; 
tadios were struck dumb; electrical machinery in dozens of factories 
stopped, the Westinghouse plant alone reporting a loss of 3,500 produc- 
tion hours; elevators stuck between floors, temporarily imprisoning passen- 
gers; fans and ventilators were stilled, and stores and offices became un- 
comfortably stuffy; pipe organs in movie theatres died with dismal groans 
and the pictures froze on the screen; soda fountain milk shakes refused to 
shake, and the supply of carbonized water soon gave out; artificial refrig- 
erators would not refrigerate; ‘self-winding’ clocks went on a bat; after- 
noon newspapers were delayed by idle presses; dentists’ patients enjoyed a 
respite as the fiendish buzzer wouldn’t buzz; conveyance systems in de- 
partment stores stopped and corps of cash girls were hastily organized; 
and barber shops were unable to give fastidious patrons their daily facial 
massage. 

“It all seemed like one of the late L. Frank Baum’s American fairy tales, 
in which a boy accidently caught Father Time in a net, and the whole 
world stopped moving until the lad, having ingeniously prearranged several 
ludicrous calamities, let the venerable gentleman go. Baum probably never 
knew how near his fairy story would come to reality.” 
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Remarkable Remarks 





Jutius Kein 
Assistant Secretary of Commerce. 


JosepH R. Grunpy 
U. S. Senator from Pennsylvania. 


An anonymous contributor 
to “Judge.” 


E. A. HARRIMAN 
Attorney of Washington. 


Jack SHUTTLEWORTH 
Editor of “Judge.” 


From the English humorous 
magazine “Passing Show.” 


James Couzens 
U. S. Senator from Michigan. 


Cart D. THompson 
Editor “Public Ownership.” 


MartTINn J. INSULL 
President, Middle West Utilities 
Company. 


Ep Howe 
Philosopher and journalist. 


“Of course business is frankly for the purpose of 
making money; otherwise there would be no business.” 


* 


“The ‘tired business man’ is one whose business is 
usually not a successful one.” 


* 


“Recently there have been several mergers of rail- 
roads and busses—especially at crossings.” 


> 


“There seems to be no reason why the general rules 
with reference to the limitation of a carrier’s liability 
should not apply to a carrier by air.” 


> 


“It appears that the Interstate Commerce Commission 
does not list the Erie as one of the larger railroads. 
It only seems longer when you ride on it.” 


* 


“All railways will one day be electrified. So will all 
passengers the day train windows open or shut at a 
touch of the hand.” 


> 


“Conditions in the (Federal Power) Commission have 
become so intolerable that it presents one of the rot- 
tenest exhibitions of government I have ever heard of.” 


¥ 


“Whereas the municipal light plants have lost 383 in 
number during the 5-year period, 1922 to 1927, the pri- 
vate plants have lost in number 1,638.” 


- 


“Mergers, consolidations, chain stores, and big busi- 
ness, while undoubtedly bringing the greatest good to 
the greatest number, are making of us a nation of em- 
ployees.” 


* 


“I often remark the gentleness of telephone girls. 
oth If women generally would be as gentle with 
husbands as with the public, marriages everywhere would 
average better.” 
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Burton K. WHEELER 
U: S. Senator from Montana. 


J. H. Tuomas 
Labor member of the 
British Cabinet. 


C. C. Ditt 


U. S. Senator from Washington. 


Wiuiam Harp 
Magazine writer. 


Wittram H. McMaster 


U.S. Senator from South Dakota. 


Heywoop Broun 
Essayist. 


FRANKLIN D. ROOSEVELT 
Governor of New York. 


Atuister G. MacDonaLp 
Architect son of the English 
Prime Minister. 


“If the Supreme Court should decide that there was 
a vested right in radio broadcasting, it would mean that 
the power itterests of this country combined would 
own 40 of the 45 cleared channels in the United States.” 


> 


“There is too much tendency in this country now to 
be spoon-fed. All that any government could do would 
be infinitesimal compared with what business could do 
for itself.” 


* 


“I speak in warning words when I say that the Su- 
preme Court will be drawn into politics or will not be 
drawn into politics, depending upon when this writing 
of valuations into public utilities stops, and only the 
judges can stop it.” 


aa 


“The very tone of voice in which a Senator can say 
‘propaganda’ or can say ‘lobbyist’ is enough to terrify 
almost any citizen, if he could hear it, out of all the 
constitutional rights that he may ever have imagined 
himself to have inherited.” 


a 


“It is significant to note that immediately on the day 
following the confirmation of Mr. Hughes (as Chief 
Justice) public utilities stocks on the New York Ex- 
change bounded upward in price by an average of eight 
points.” 

sd 

“Half a century hence there will be far less talk about 
aviation. The airplane, having become entirely safe, 
will be recognized as a useful but rather dull medium 
of transportation. No New Yorker of the new age 
would think of flying except for the purpose of getting 
somewhere.” 


¥ 


“Nobody wants to prevent public utility companies 
from earning a reasonable return on their actual in- 
vestment. But we and they must always remember that 
they are operating under a state grant and must differ- 
entiate very sharply between a private corporation and 
a public utility.” 

¥ 


“It seems to me that the skyscraper is just a delight- 
ful and fascinating monument of folly. These buildings 
collect great masses of people together in one spot and 
literally pile them one on top of each other in order to 
give somebody else the job of trying to regulate the 
traffic.” 
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Harold Saves the King’s Speech 


No. 1: 


Heroes oF THE Army oF INDUSTRY. 


The true story of a public service corporation’s young engineer 
who, in the face of personal peril, carried on in an emergency 
during the broadcasting of an historic event. 


By ARMSTRONG PERRY 


EEP this story away from Big 
kK Bill Thompson, mayor of Chi- 
cago, and lisp it not to Wil- 
liam Randolph Hearst, lest Harold 
Vivian be denied the opportunity 
that may some time come for getting 
a job from either of them. For Big 
Bill and William are sore on kings in 
general and on King George V of 
England in particular. 

Harold Vivian is a radio engineer. 
His name does not appear in “Who’s 
Who,” but it is fairly safe to assume, 
without pausing to dig up his: biog- 
raphy, that he began his career as a 
radio amateur, popularly known as a 
“ham.” He undoubtedly had one of 
those radio transmitters known as a 
“rock crusher,” (if he is that old), 
and helped his fellow amateurs to 
mess up the ether until the legislators 
had to pass a law. 


B Sams who rise as early as 5:30 
will remember that the King of 
England was to speak before break- 
fast one morning in January. It was 
at that conference in London that 
was called to find out if it would be 
any cheaper for each country to sink 
its own navy than to have some other 
country sink it. 

The Columbia Broadcasting Sys- 


tem was to put the King on the air 
over here. Vivian was the chief con- 
trol operator. Without Vivian, the 
King could go ahead and talk but it 
would not get him anywhere—-so far 
as the listeners on the Columbia 
chain of broadcasting stations were 
concerned. 

Just as the King was due to clear 
his throat, some clumsy helper got 
his feet tangled in the leads from the 
generator at the control board. The 
newspapers did not report whether he 
was injured or electrocuted; his fate 
is a matter of little public concern. 
But his mishap precipitated an emer- 
gency— for he broke the wires. 
Things looked bad for the King; also 
for fifty-nine broadcasting stations 
from Eastport to San Diego and from 
Oshkosh to El Paso, whose millions 
of customers pay nothing but never- 
theless demand the delivery of the 
goods. These broadcast customers 
had been told that they would hear 
the King, if they got up early enough; 
even Amos and Andy could not have 
substituted for him. 

It was what the staff writers call 
a “grave situation’—and the grave 
was not as far in the offing as it 
might have been. It takes a lot of 
electricity to make a King, who was 
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sick abed not so long ago, heard six 
thousand miles away by ten or fifteen 
million people. And the important 
point was that the electricity had to 
flow through that parted wire—and 
there was no time to splice it, or even 
stop the machinery. 


bees has not revealed what 
passed through his mind at that 
historic moment. He might have 
thought of how his job would look 
in the “Help Wanted” column the 
next morning if the King’s voice 
failed to register with a lot of folks 
who had clustered around their re- 
ceiving sets before the dawn. Or of 
the King, who would be all screwed 
up if he discovered that all the Ameri- 
cans he had been talking to were Will 
Rogers and a few more in London. 
But whatever his thoughts, Vivian 
acted quickly and fearlessly. He 
picked up the ends of the live wire 
and held them together with his 
hands. 

That made everything all right for 
everybody—except Vivian. 

He was grounded, and the current 
ran directly through him. There was 
nothing within reach with which to 
connect the wires, and he could not 
have reached it if there had been. A 
live wire is hard to shake off. 

Not one other person in that audi- 
ence of millions had any intimation 
that the electrical impulses that 


brought to their ears the voice of 
the King of England were passing 
through the tortured body of the con- 
trol operator of the Columbia Broad- 
casting System. 


A” bo ana held on. He held on, 
though his arms shook like a rat 
in the teeth of a terrier. He held on 
until the King finished his speech. 
He held on something like twenty 
minutes. Every moment he became 
more firmly convinced that speaking 
programs should be short. 

It would be interesting to know 
what his first words were when the 
ordeal was over, but propably no one 
but Old Man Henderson could repeat 
them without getting put off the air. 

Why Vivian is outside the bone 
orchard is a mystery to those who 
have heard of his exploit. It must be 
because “hams” are so hard boiled 
that they are impervious to heat. 
Doctors and that kind of people would 
naturally expect a radio operator who 
took that amount of current through 
his person for twenty minutes to wake 
up about the twenty-first minute and 
ask: 

“Hey, Saint Peter! What wave 
can you raise Hell on from up here?” 

But Vivian did his job—and did it 
promptly and without question, in the 
public service. He is one of the 
heroes of the army of industry who 
carried on. 





The Advantages and Disadvantages of 
the Municipal Power Plant 





Statistics reveal that the city-owned power plants, during the past three 

years or more, have been passing into the hands of private corporations. 

The economic causes of these changes in ownership, and the reasons for 

believing that there is both a proper and an improper place for the munici- 

pal power plant in America’s industrial structure, will be told by 
Dr. Ratpo L. Dewey in a coming issue of this magazine. 
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What Others Think 





The Third House of Congress— 
the Lobbies 


T= of us who received our first 
impression of a Washington lob- 
byist from “The Gentleman from Mis- 
sissippi,” as played by the late Tom 
Wise, are getting one shock after an- 
other in these days of lobby agitation. 
The old role played by an attractive 
grass widow luring a feeble-minded 
Congressman by sundry reprehensible 
methods into doing the bidding of in- 
sidious big business interests is rapidly 
giving way to a new personality, if 
press reports and magazine descriptions 
are accurate. The modern lobbyist is 
depicted as a smart young or middle- 
aged, aggressive man, frequently a 
lawyer but always a level-headed “go- 
getter” sort of business gentleman 
brimming over with facts, figures, and 
a determination to put his message 
across with the legislators. 

The definition of the word “lobby- 
ist,’ it must be confessed, remains 
somewhat vague, but that fact appears 
to embarrass no one these days when 
the term seems to be on every tongue 
and is passed back and forth as glibly 
as if everyone knew exactly what he 
meant by it and as if every one meant 
exactly the same thing. The truth of 
the matter is that many involved in 
legislative controversy use the term 
solely as an epithet to describe the other 
side; frequently persons who use it 
mean something quite different, and 
hence they talk to each other at cross 
purposes. 

Noah Webster tells us that a lobby- 
ist is “one who solicits members of a 
legislative party with intent to influence 
their vote.” 

This is of very little assistance. It 
is too broad—for if it be true, it is just 
as silly to sneer at lobbyists, as such, 


for frankly urging their views before 
congressional committees as it would be 
to sneer at attorneys for attempting to 
influence the decision of a judge by fair 
argument in open court. Every citizen 
who writes to his Congressman to vote 
for this or that would be a lobbyist and 
that is certainly not what is meant by 
the term as used in current parlance. 

It would seem that the word, because 
of alleged abuses and undue influence 
exercised by various groups profession- 
ally engaged in influencing legislation, 
has become an expression of opprobri- 
um. Dr. Edward B. Logan, in his re- 
cent book “Lobbying,” tells us: 


“The word lobbyist has secured such an 
odorous connotation that those now fall- 
ing in that class chose to call themselves 
something else: legislative agent, legisla- 
tive counsel, legislative representative, and 
so on, and organizations whose chief activi- 
ties have to do with influencing legislation 
rise in wrath if the organizations be termed 
lobb ing organizations. 

or the most part people have formed 
their opinions about the lobby from the 
abuses that have taken place. The institu- 
tion has not been sufficiently studied to see 
if it is performing useful services. It has 
not been well enough analyzed to determine 
the extent to which it exists—how import- 
ant a part it is playing in legislation, and 
whether the methods of the present day 
lobby differ from those of the old malici- 
ous lobby. There has not been sufficient 
careful inquiry into the reasons underly- 
ing the development of the system. Is the 
lobby a protest against the established sys- 
tem of representation? Does it indicate 
that public opinion is not finding satisfac- 
tory expression in legislative halls? Does 
it serve notice on political parties that their 
usefulness is limited? Or what reasons 
operate?” 


As so, it would appear that we have 
lost for accurate conversational pur- 
poses another good word just as we lost 
“propaganda”—an originally inoffen- 
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sive noun which has come to mean 
something quite reprehensible. 


s long then, as we are going to use 

the term “lobbyist” as meanin 
somebody who is doing something o 
which others do not approve, the real 
distinction should be made, if at all, not 
between those who are lobbyists and 
those not lobbyists, but as between 
those who are honest lobbyists and 
those who are unethical lobbyists. This 
seems to be the view of the Federal 
Trade Commission in its report of May, 
1928. It states: 


“The right of industry to present its case 
before the bar of public opinion is un- 
questioned, provided such presentation is 
made openly in the name of the industry 
and, therefore, without a semblance of de- 
ception such as may be involved in sub- 
sidizing authors, teachers, universities, or 
research organizations in order that in- 
spired textbooks or other materials may 
be given greater creditability because issued 
over the names of supposedly impartial 
writers, research organizations, or institu- 
tions of learning. Where this is done the 
general public may well question whether 
the scientific attitude and integrity of es- 
tablished institutions of higher learning 
are not being undermined. Truly no 
greater calamity could happen either to in- 
dustry or to the public than for educators 
or educational institutions, to become the 
paid mouthpieces of economic groups.” 


This also appears to be the opinion 
of Dr. E. Pendleton Herring in his re- 
cent book “Group Representation Be- 
fore Congress.” He says: 


“When these national associations re- 
main within their sphere and do not at- 
tempt to coerce Congress, there can be no 
legitimate objection raised to the represen- 
tation of group interests before the gov- 
ernment. he objection is not to be the 
groups themselves, but rather to the meth- 
ods that are pursued by some of them. 
There is the formal legally constituted 
system of government to speak for the 
whole people. The national associations 
present another side of the individual’s in- 
terests that are every bit as vital as the 
duties of citizenship. The government has 
established so many points of contact with 
business, industry, labor, agriculture, com- 
merce, and transportation that the Federal 
authorities deal with individuals not merely 
as citizens and voters but as farmers, man- 
ufacturers, shippers, and workmen as well. 
There is every reason why the voter should 


have his spokesmen in these interests. The 
effect of organized groups regarded from 
this point of view is to make the represen- 
tative system more comprehensive, more 
efficient and flexible, in short, more repre- 
sentative.” 


In any event, whether we like it or 
not the professional lobby is here and 
here to stay. 


HE professional lobby, regardless 

of what name it cares to assume, 
is an organization created and function- 
ing for the purpose of influencing legis- 
lation. This is substantially the defini- 
tion used by Senator Caraway in his 
bill on the subject. It includes activi- 
ties of all nature whether above board 
or concealed, legal or illegal, proper or 
improper. Professor W. B. Monro has 
attempted to draw a distinction between 
lobbyists who do their work “frankly 
and above board” presenting arguments 
openly but never resorting to political 
coercion. Professor A. N. Holcombe 
uses the term as restricted to those who 
make a professional business of lobby- 
ing. But the Senator from Arkansas 
has waived all such distinctions and 
goes back to the Webster definition. 

All writers seem to agree that the 
lobby is an established institution in our 
legislative system—a sort of third house 
of Congress. We are given to under- 
stand by Dr. Logan that most lobbyists 
are instructive rather than destructive, 
addressing their argument to the sound 
judgment of the legislators rather than 
to their less altruistic desires. 

However smart our solons might be 
as individuals, they can scarcely be ex- 
pected to appreciate the real social and 
economic significance of all measures 
they are called to pass upon. The 
lobbyist is a true expert in his line, ac- 
cording to statements of Congressmen 
themselves as revealed in Dr. Herring’s 
book, and while a lobbyist may present 
only one side of the argument, he fre- 
quently presents all of the evidence. 
To prevent such information would im- 
pair the quality of our legislation, ac- 
cording to Mr. William Hard, who de- 
scribes such a condition as follows in 
The Nation’s Business: 
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CONGRESS SHOULD HAVE PROTECTION 


“Not once during the whole of the pres- 
ent inquiry into ‘lobbying’ in Washington 
has there been a proof, or even a charge, 
or even an intimation, that any Represen- 
tative or senator was approached with an 
offer of money or of anything else in the 
form or with the intent of a bribe. The 
sole menace to the legislator was the 
knowledge carried into his office. 

“It was the sole menace, but it was ob- 
viously a most serious one. Anybody can 
see for himself how perplexing and even 
how ruinous a couple of drops of knowl- 
edge might be to a legislator about to enact 
a perfect law. 

“Laws impeccable for their purity of leg- 
islative illiteracy can be produced only by 
legislators who have seen nobody and read 
nothing eoncerning the problem.” 


A% writers on the subject agree to 
a division in lobbying methods. 
There is the so-called “direct lobbying” 
done by organizations or individuals 
through personal contact with legisla- 
tors at Washington or in the state capi- 
tols. Frank R. Kent placed the num- 
ber of lobbyists having headquarters in 
Washington at 145. Of that number 
he said 60 are really effective with suf- 


ficient financial or voting strength 
back of them to compel consideration. 
Glancing over the number thus operat- 
ing there appears to be representatives 
of every industry, trade, reform, relig- 
ion, profession, or social unit under the 
sun. The Joint Committee of the Na- 
tional Utility Association is given credit 
by Dr. Logan for being the official 
representative of the public utility in- 
dustry in the Third house of Congress. 
There is also a “People’s Lobby” part 
of whose avowed program is to secure 
legislation for a “publicly owned giant 
power system.” 

The second or “indirect” forms of 
lobbying, we are told, do not center 
around Washington or the state capi- 
tols. Dr. Logan says: 

“They may properly be called the field 
work of lobbyists and the activities may 
roughly be divided into three classes: those 
activities which. prompt constituents to 
bring influence on legislators, those which 
help to determine a choice of renaes, 
and those which tend to mould the opin- 
ions of constituents.” 
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The revelations made in the investi- 
gation of public utility activities by the 
Federal Trade Commission would ap- 
pear to show, says Dr. Herring, that for 
the most part the utilities have used the 
indirect method of presenting their case 
to the public. As stated by director 
of the Department of Public Defini- 
tions of the National Electric Light 
Association, the only method of pub- 
licity he had not used was sky-writing. 


D* Herring is inclined to take a 
critical view of these activities by 


utilities. He says: 


“Not that there is any very essential dif- 
ference in the propaganda methods of 
these utilities associations in comparison 
with other organized groups; if any differ- 
ence exists it is one of degree rather than 
of kind. Propaganda activities are usually 
limited only by the resources of the or- 
ganization concerned. And the public util- 
ities have tremendous resources. The so- 
called power combine, however, has gone 
further and dared more than has any other 
association whose methods have come to 
light in recent years. In its excessive zeal 
to win support, its high-vaunting ambition 
‘o’erleaped itself’ and it found itself threat- 
ened with a senatorial investigation.” 


Mr. Bernard F. Weadock, special 
counsel for the: utilities, on the other 
hand, in summing up the utilities’ case 
before the Federal Trade Commission 
undertakes to justify these activities 
as a policy of self-defense. He stated 
that no fair appraisal of utility public- 
ity would be had without an under- 
standing of its purpose in combating the 
misrepresentations and other activities 
of numerous radical rebellious and 
“red” associations which, he claims, are 
organized for the announced. purpose of 
socializing electric utilities as an open- 
ing wedge in their larger campaign 
against all private enterprises. Mr. 
Weadock produced nearly a hundred 
separate exhibits to prove his conten- 
tion that for more than ten years the 
utilities have been subjected to attack 
by an interlocked group of organiza- 
tions and individuals opposed to pri- 
vate ownership of any industry. These 
groups, it was submitted, have carried 
on their campaigns in schools and col- 
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leges, newspapers, and magazines, and 
have even been able to gain the co- 
operation of Senators and Congress- 
men in spreading their propaganda 
against the utilities. 

Possibly here is the solution of the 
whole problem, assuming that it is a 
problem. Mr. A. S. Hemming, as far 
back as July 1927, pointed out in the 
pages of the Chicago Tribune that it is 
possible for one lobby to neutralize and 
offset an influence of another in Con- 
gress. If a third House of Congress 
be necessary, therefore, for intelligent 
lawmaking, it would be better, accord- 
ing to Mr. William Hard in a recent 
issue of Nation’s Business, to have full 
representation than to suppress any or 
all lobbies. Mr. Hard satirizes the fight 
against lobbying by the method of “re- 
ductio ad absurdum” depicting the 
questionable blessing of a lobbyless 
Congress. He describes the lobbyless 
Congress as follows: 


“A country containing no information 
on any legislative topic; and a House of 
Representatives and a Senate able to be- 
come fully efficient and able to pass forty 
times as many laws as at present through 
having eliminated from their atmospheres 
and from their intellects all delaying and 
impeding informational fogs. 

“In that bright vacuum, emptv of all data 
and filled only with pure ethereal con- 
gressional thought-waves, accompanied by 
occasional static growls against ‘lobbyists’ 
and ‘propagandists,’ Columbia will sit en- 
throned, still the world’s marvel for the 
hard sense in her head and for the hokum 
and hooey forever on her lips.” 


NOTHER significant feature about 
the lobby is its tendency along 
with the so-called “bloc” to break party 
lines. In this respect, the lobby, ac- 
cording to the recently-appointed Sena- 
tor Grundy of Pennsylvania, often af- 
fords the minority a greater expression 
in our government than the party sys- 
tem itself. In current tariff struggles 
of Congress in which the diverse local 
demands of its members cut squarely 
across the lines of both parties, the 
lobby undoubtedly has played a major 
role. 
Possibly the only conclusion left is to 
admit that we have got to have the 
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lobby, and assuming its existence, to see 
what can be done about regulating it. 
As Dr. Logan puts it: 


“No one has gone so far as to say that 
parties should be abolished. The demand 
has been that they operate openly and 
above board. Similarly no one who has 
made earnest study of lobbyists’ activities 
would want to put an end to the lobby. 
But it is reasonable to ask that the lobby- 
ists restrict their activities and act in full 
public view. If the lobby is to make a 
beneficial contribution to the process of 
legislation and administration, it needs 
public guidance.” 

If this sentiment for some regulation 
of the lobby becomes widespread, there 


is indication that the public utility in- 
terests would be satisfied to be placed 
on an equal footing. Mr. Weadock, 
spokesman for the utilities before the 
Federal Trade Commission, insists that 
their publicity program in the past was 
entirely a matter of “self defense.” If 
in the future the lobbies can be so regu- 
lated as to afford to each group ade- 
quate and proportionately equal repre- 
sentation, we may yet come to the point 
where the Third House of Congress 
will be as much revered as it is now 


reviled. 
—F. X. W. 





The Commissions Move to Thwart the Intrusion of 
Federal Authority Into State Regulation 


ANY of the State Commissions 
M have adopted resolutions voicing 
their opposition to the Couzens Com- 
munications Bill. The Massachusetts 
Department of Public Utilities has re- 
cently prepared a statement signed by 
Chairman Henry C. Attwill and con- 
curred in by the other members of the 
Commission, which goes a little further 
than any of the others. The Commis- 
sion believes that Federal regulation 
should never be undertaken unless 
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there is no other way out; that there 
is no need for Federal regulation now ; 
and, finally, that it will lead to the bas- 
ing of rates on value instead of pru- 
dent investment, a Federal rule which 
Massachusetts has succeeded in avoid- 
ing. Here is the statement; because of 
its importance it is given in full: 


“The Department of Public Utilities of 
the Commonwealth of Massachusetts op- 
poses the proposition contained in the so- 
called ‘Couzens Bill,’ to vest in a Federal 





























































































commission the regulation of companies 

in furnishing electric power trans- 
mitted across state lines, for the follow- 
ing reasons: 

“(1) The regulation of public utilities 
by the Federal Government should never 
be undertaken except where there is no 
other way of obtaining effective regula- 
tion. Experience has shown that the regu- 
lation of public utilities by Federal author- 
ity is at best cumbersome. The field being 
so wide, it is impossible for any Federal 
board located at Washington to give the 
questions involved anything like adequate 
consideration. Moreover, such a board is 
slow to act when the interests of the pub- 
lic or the utility require quick and decisive 
action. This is no reflection upon the per- 
sonnel of the Federal commissions. It fol- 
lows from the nature of the undertaking. 
Usually when it is found that a Federal 
commission is incapable of handling its 
powers effectively, the board or commis- 
sion’s personnel is enlarged, on the theory 
that if there are more members the work 
will be expedited. What results is addi- 
tional confusion and less expedition. Regu- 
lation which is cumbersome and slow is no 
regulation at all. It may satisfy the utili- 
ties when the trend of rates should be 
down, as it results in a delay in the reduc- 
tion of the rates. It never will be satis- 
factory to the public, as those aggrieved 
cannot effectively and economically present 
their complaints. Our experience with Fed- 
eral bureaucracy has not been such as to 
warrant thinking people in advocating its 
extension unless there is no other way left 
for regulation. Once the Federal power 
enters a field it constantly enlarges its 
scope of operation until that which is left 
for state regulation is so small as to be- 
come of little importance. 

“(2) So far as we are aware, there is 
no ay, at the present time for plac- 
ing under Federal jurisdiction the regula- 
tion of electric power companies, or the 
rates charged thereby. Only a small per- 
centage of the electric power used is trans- 
mitted from one state to another. As this 
is almost entirely electricity in bulk, to be 
sold at wholesale, it must find a market in 
large users of electricity. Thus it comes 
in immediate competition with generating 
plants that are or can be located within 
the state. As a consequence, the price of 
electricity that is so transmitted across 
state lines must be a competitive price to 
the large users, as otherwise they would in- 
stall electric generating plants of their own 
or secure it from plants located within the 
state. Here in this state a company, to 
engage in the distribution and sale of elec- 
tricity, is obliged to be incorporated under 
the laws of the state. As a result, elec- 
tricity distributed in this commonwealth 
which comes from outside of the state is 
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first purchased by a local company and 
then sold or distributed by it. e cannot 
believe that the United States Supreme 
Court will ever take the attitude that a 
State Commission cannot remove discrimi- 
nations and require a state corporation en- 
gaged in the sale and distribution of elec- 
tricity to sell its product on like terms to 
all in a like situation, merely because that 
electricity originated in another state. If 
this view is sound, it follows that there is 
little or no occasion for the Federal regu- 
lation of this electricity sold in bulk. 

“(3) As we view it, there is but one dan- 
ger as to which the public need have any 
apprehension as to these large power com- 
panies selling their electricity transmitted 
across state lines to the local companies. 
This danger arises where the same inter- 
ests control the power company and the 
local distribution company, and contracts 
are made between the power company and 
the local company for a term of years for 
the purchase of electricity. In such a sit- 
uation improvident contracts may be made 
by the local company for the benefit of the 
power company, which, under decisions of 
the United States Supreme Court, may be 
required, in any proceedings to regulate the 
rates, to be allowed as a fixed operating 
charge. In this state we have attempted 
to deal with this situation by providing 
that domestic companies shall not enter 
into contracts for the purchase of elec- 
tricity for periods longer than three years 
without the approval of the Department, 
unless the contracts contain provisions by 
which the price provided in the contract is 
subject to revision by the Department in 
any rate case in which the contract may be 
involved. 

“(4) Finally, we oppose the suggestion 
for the supervision of power companies 
contained in the bill because it will in- 
evitably lead to the standards and methods 
of regulation obtaining in other parts of 
the country being applied in Massachusetts. 
To be frank, it will bring about the regu- 
lation of electric rates in Massachusetts 
based upon the decisions of the United 
States Supreme Court, in their construc- 
tion of the Fourteenth Amendment to the 
Constitution, which, up to the present time, 
Massachusetts has avoided. In an experi- 
ence in regulation of very nearly half a 
century, assachusetts has regulated its 
electric utilities according to its own tra- 
ditions, with but two appeals to the court, 
neither of which was successful. We can- 
not view with equanimity a change in our 
regulation which will force us to be in- 
volved in what we believe to be fantastic 
and unsound theories and doctrines, involv- 
ing as it will rates much higher than they 
need to be to maintain the companies in 
successful operation and in sound financial 
condition and to pay the stockholders a 
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splendid return u the capital invested. 

¢ invasion of Federal authority in the 
field of regulation of electric utilities in 
Massachusetts and the standardization of 
regulation according to Federal theory, will 
inevitably result, in our judgment, in the 
growth of public ownership and operation 
of electric utilities in this commonwealth. 
In other words, the —_ will be unwill- 
ing to pay to the utilities the price which, 
the Supreme Court says, the utilities are 
entitled to charge under the Fourteenth 
Amendment to the Constitution of the 
United States.” 


TT threat of government owner- 
ship will probably have little effect 
on some of those who are pushing for 
Federal regulation. Such a _ threat 
might frighten the utilities but, as we 
understand it, the utilities are not com- 
plaining of forty masters as the rail- 
roads were when they advocated Fed- 
eral control. However, the possibility 
that Federal control might mean higher 
rates than those in Massachusetts or 
than those which would be allowed by 
State Commissions generally may be 
deemed worthy of consideration by the 
advocates of Federal regulation. 

The West Virginia Public Service 
Commission is also opposed to the 
Couzens bill. Chairman I. Wade. Coff- 
man has addressed letters to the Sena- 
tors from that state against those fea- 
tures of the bill relating to telephone 
and electric companies. Among other 
things he says: 

“Some experience with the problems of 
state regulation, and a study of the gen- 
eral subject, leads us to the conclusion that 
Federal regulation of the consumer’s elec- 
tric rates and of his local telephone ex- 
change charges is unnecessary. e believe 
that such an undertaking would prove 
harmful to the public interest. 

“It may be that the field of regulation 
of charges for electricity from interstate 
sources ‘to distributors’ is open to Federal 
occupancy, provided the ee is con- 
vinced that the advantages of the control 
of so small a portion of the sales of energy 
would outweigh the disadvantages that will 
surely arise from the manifold complica- 
tions to attend such regulation. We under- 
stand the states have no authority to regu- 
late such sales ‘to distributors,’ even in the 
absence of Federal occupancy of that field 
of regulation. (Kansas Gas Case (1924) 
265 U. S. 298, 68 L. ed. 1027, P.U.R.1924E, 
78, 44 Sup. Ct. Rep. 544; Attleboro Case 
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(1927) 273 U. S. 83, 71 L. ed. 549, P.U.R. 
1927B, 348, 47 Sup. Ct. Rep. 294.) How- 
ever, the advantages that may be expected 
from that form of Federal regulation are 
very doubtful. It would affect three or 
four per cent of the electric energy gen- 
erated in the country, but it would logically 
be attended by the authority contained in 
§ 13, paragraph (4), of the Transportation 
Act, in regard to state-made railway rates, 
and in § 35, paragraph (d), of the bill, in 
regard to state-made telephone rates, where- 
by the Commission on Communications and 
Power would be obliged to assume juris- 
diction, to all practical effect, of all rates 
and charges for electric service, the au- 
thority of any state to the contrary not- 
withstanding. 

“But however little may be the warrant 
for -Federal regulation of ‘rates and 
charges to distributors . . . of power 
transmitted in interstate commerce’ because 
of the inhibition of the courts against state 
regulation, there is less warrant for Fed- 
eral lation of charges ‘to consumers,’ 
which is contemplated by the Couzens bill 
upon the complaint of a substantial num- 
ber of such consumers. And for the same 
reasons there is no warrant for Federal 
regulation of telephone charges as proposed 
by the bill. ; 

“Under state law and in the absence of 
Federal legislation in the premises, a State 
Commission has authority to fix rates for 
electric energy generated by a public serv- 
ice corporation in another state and trans- 
mitted into, and distributed to the public 
in, the regulated state the corporation 
that generated it. (Mill Creek Coal & Coke 
Co. v. Commission, 84 W. Va. 662, 100 S. 
E. 557, 7 A.L.R. 1081, P.U.R.1920A, 704; 
Pennsylvania Gas Case, 252 U. S. 23, 64 
L. ed. 434, 40 Sup. Ct. Rep. 279, P.U.R. 
1920E, 18; Attleboro Case.) The distribu- 
tion of local utility service to the public 
is held to be local in its nature, rather than 
national. The Attleboro Case distinguishes 
between the sale of a commodity in inter- 
state commerce at wholesale to a future 
‘distributor’ and the actual distribution of 
the commodity to the public by the im- 
porter. The latter is deemed a local public 
service subject to the police power of the 
state. Our Commission in Pt. Pleasant 
Natural Gas Co. Case, 2 P. S. C. W. Va. 
455, has applied the principle to public 
utility service supplied within the state by 
a utility receiving its supply from an affil- 
iated concern without the state. And un- 
der this plan of state regulation we submit 
that the states have not failed in effective 
and fair regulation of the businesses of 
furnishing electric service and telephone 
service to the public. We venture the as- 
sertion that utility regulatory laws are en- 
forced by the states with order, fairness, 
and efficiency comparable with the enforce- 




































































































































ment of other state and Federal statutes. 
Wherefore we contend that Federal regu- 
lation of electric and telephone charges is 
not necessary. 


<4 OREOVER, we believe that such regula- 

tion would be harmful to the public 
interest. It may be admitted that our rail- 
way transportation system is national in its 
character, and may well be subject to Feder- 
al regulation to the exclusion of paramount 
jurisdiction over intrastate rates by state 
authority. But the whole theory of state 
regulation under the state police power rests 
on the presumption that by the creation of 
an administrative State Commission there 
is afforded means of meeting the changed 
conditions under which local public utility 
service is furnished to the public, with re- 
dress of local problems at local tribunals. 
If the prices at which public service cor- 
porations supply natural gas, electric, water, 
and telephone service to the inhabitants of 
the thousands of cities, towns, and villages 
of this country is in fact a local problem, 
as evidenced by the judgment of Utility 
Commissions, courts, and economists who 
have studied the question, then. we subinit, 
it is a matter for state control. On the 
other hand, if these thousands of prices do 
in fact partake of a national and interstate 
character, then they should be subject to 
Federal control; and the rate at which 
natural gas is sold in West Virginia must 
be subject to the judgment of a Federal 
commission whose duty it will be to say 
that such a rate is not discriminatory of 
the rate at which natural gas is sold in 
some distant community, while the fuel is 
being piped from beneath the very ground 
upon which the West Virginia consumer 
lives; and, likewise, the rate at which elec- 
tric light and power are supplied to the 
people of West Virginia would become a 
national question to be fixed by a Federal 
commission with due regard to the rate for 
the same service in some state where the 
rainmaker does a thriving business and a 
ton block of West Virginia coal would 
prove a curiosity, while the West Virginian 
lives alongside one of our several great 
generating plants located at the mouth of 
a coal mine or near a great hydroelectric 
plant. We submit that all the history of 
governmental processes warns us against 
undertaking such gigantic Federal functions 
under the guise that the problem is national 
in character, and with judicial remedy only 
in the Court of Appeals of the District of 
Columbia.” 


RESOLUTION of the Wisconsin 

Commission opposing the Couz- 
ens bill states its position in the matter 
clearly : 


“The Railroad Commission has concluded 
that the public interest requires it to submit 
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its views of the proposed legislation to 
Wisconsin representatives in the Senate and 
House of Representatives and to protest 
against the enactment of the proposed legis- 
lation. This brief statement of specific ob- 
jections is offered in support of such pro- 
test : 

“6. As to electric companies, it is ap- 
parently the intent of this proposed legis- 
lation to place within Federal control, up 
to the point of ultimate use, all power 
transmitted in interstate commerce, even 
though the concern making delivery to the 
customer may not be the same one which 
makes the actual interstate transmission. 
The jurisdiction of the proposed commis- 
sion is nowhere in the bill defined or limited 
as applying only to the company which 
makes the interstate transmission. Section 
47(j) states ‘It is hereby declared that the 
business of selling power transmitted in 
interstate commerce is affected with a pub- 
lic interest and that the regulation of inter- 
state commerce in such sales, . . . is 
necessary in the public interest.’ Further, 
§ 47(b) refers to rates to distributors or 
consumers of power transmitted in inter- 
state commerce and to abandonment of the 
supply, to any distributor or consumer by 
any producer or distributor, of power trans- 
mitted in interstate commerce. Reference 
is not made merely to rates or service of 
the company making the interstate ship- 
ment. Regulation applies to rates and serv- 
ice of any distributor of such power. 

“It thus appears to be the intention of 
the bill to carry the regulation of rates and 
service for power transmitted in interstate 
commerce through to the ultimate user, no 
matter through how many systems the 
powes may pass before such final delivery. 
n Wisconsin the amount of power de- 
livered in communities whose distribution 
systems are not supplied wholly or partly 
from transmission lines connected with in- 
terstate sources of power is negligible. 
Many of these distribution systems are 
owned by municipalities. If the apparent 
intent of the law is to be carried out, the 
rates and service of almost every local 
utility distributing energy, including most 
of the municipally owned systems, will be 
placed under Federal control. 


a4 LTHOUGH it is true that some inter- 

state power may be delivered to 
almost any community in Wisconsin, the 
total power coming from outside the state 
is negligible. Only 7 per cent of the elec- 
tric energy used in the state comes from 
outside sources. There are nine companies 
distributing power in Wisconsin which 
bring some power in from outside the state 
or purchase some energy at the state line. 
These companies supply 335,860 customers 
out of a total of 523,455 in the state or 
over 60 per cent. Even though Clgy,act may 


















be intended to apply only to companies 
which transmit interstate power directly 
from where it enters the state, it appears 
that the interstate power is a small frac- 
tion of the total handled by such companies. 
The much greater part of the power which 
is generated within the state is placed upon 
the same transmission lines which carry 
energy from without the state. When this 
is done it is impossible to tell whether the 
energy delivered in any community was 
generated within or without the state. It 
is, therefore, impossible to fix a rate for 
either which will not be applicable to both, 
so that this bill means that rates for intra- 
state power, which constitutes much the 
greater part of the total, must also be sub- 
jected to Federal control. For the purpose 
of securing Federal regulation of the price 
for 7 per cent of the energy sold in the 
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state, Wisconsin must be limited in, or 
deprived of, the power to regulate the rates 
for a service which is overwhelmingly in- 
trastate in character. 

“7, The states are capable of, and most 
of them are, regulating security issues of 
utilities engaged i in actual operations. They 
are powerless to regulate the issuance of 
securities by holding companies, yet this 
legislation proposes to have the Federal 
Government regulate the issuance of securi- 
ties of operating companies only, and leaves 
the holding companies scot-free. Instead 
of interfering in a field where state control 
is effective, Federal legislation looking 
toward effective control of the abuses of 
capitalization might well be applied to the 
holding companies, in which the worst 
abuses have occurred.” 

KE 
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ews No. 74; pages 41-46. January, 

With restoration of the industry’s credit 
refunding has been easier in the past year, 
and maturities are being taken care of on 
nearly all properties. The receivership 
status is the most encouraging for any 
year since the record has been kept by this 
paper. 


Resutts Justiry AssESSMENT METHOD OF 
TRANSIT Frnanctnc. By M. M. O’Shaugh- 
nessy. Electric Railway Journal; No. 53 
pages 1094-1099. December, 1929. 

Construction of the Twin Peaks Tunnel 
has opened up a large residential area near 
the business district of San Francisco which 
could not be reached readily by any other 
means. The benefited property owners, 
who paid the entire cost through special 
assessments, have seen their holdings in- 
crease in value up to fourteen times the 
original price of the land in fourteen years. 
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Recutatinc Arm ComMmerce—II. ENGINEER- 
inc. By Kenneth M. Lane. Aviation; 
pages 154-156. January 25, 1930. 


Recutatinc Arr Commerce—III. Licensinc. 
By Jesse W. Lankford. Aviation; pages 
205-207. February 1, 1930. 


Town PLANNING FoR CountRY Lire Prorec- 
tion. By Ralph Pierson. American City; 
pages 135-136. January, 1930. 


ONTARIO UNDER WISCONSIN CONDITIONS. By 
G. Neff. Public Service Magazine; 
pages 45-47, 60-63. February, 1930. 


Vatuation Etuics anp Court Decisions. 
By Rev. John A. Ryan. Public Ownership ; 
pages 3-9. January, 1930. 


Prosperous Power INpustry Faces SMALLER 
Gatns on Its Investep Capirat. By Wil- 
liam Morgan Carpenter. Annalist; pages 
120, 151-152. January 17, 1930. 


Pusiic Utimirms—Los Ancetes Five-Cent 
Fare 'RANCHISES INVALID. National Mu- 
— Review; pages 110-114. February, 


Aviation, Burtt on News Puaticity, Sur- 
FERS FROM LacK oF PRESENT MARKETS. 
By Lloyd Geo The Annalist; No. 35; 
pages 122, 152-154. January 17, 1930. 


CERTIFICATE OF CONVENIENCE AND NECESSITY 
ApPLiIepD TO AIR TRANSPORTATION. By 
Thomas H. Kennedy. Journal of Air 
Law; pages 76-90. January, 1930. 


Wisconsin Commission Must Act on Mer- 
CHANDISE AccouNTING. By A. F. Herwig. 
American Gas Association Monthly; page 
53. February, 1930. 


Urmrry Company’s Victory IN SUPREME 
Court May Srimvu.tate Municrpat Own- 
ERSHIP. American City; pages 103-104. 
February, 1930. 


Supreme Court Gives Deprecration Basis. 
Telephony; No. 98; pages 19-20. January 
18, 1930. 

United States Supreme Court in Balti- 
more Street Railway Case goes on record 
as to method for determining depreciation. 
Since rate base is present value, court 
says, it would be illogical to adopt different 
rules for depreciation. 


Evcectric Rawway Inpustry 1n More Fa- 
VORABLE Position. Electrical Railway Jour- 
nal; No. 74; pages 3-7. January, 1930. 

With revenues approximately the same as 
in the previous year, the companies have 
been able to make readjustments for re- 
duced operating expenses, making the net 
revenue for 1929 the largest in the history 
of the industry. Statistics show the prog- 
ress made over a period of years. 



























As Seen from 


the Side-Lines 





pee ae Howard Taft grew ill and 
resigned as Chief Justice of the 
United States Supreme Court. With- 
in three or four hours, President 
Hoover designated Charles Evans 
Hughes to succeed Taft. 

* * 


TuHen the President went fishing. 
Seemingly he had done a good job that 
would merit universal commendation. 

+ om 


How strange are the reactions of the 
humankind! Hughes had been for 
years an eminent lawyer, a justice of 
the highest court, a candidate for 
President, and Secretary of State. His 
reputation was unsullied. The good 
motives of his viewpoint had never 
been challenged. 


% - 


Yet his nomination provoked a storm 
in Congress. It resulted in the casting 
against Hughes of the largest number 
of opposition votes to a Chief Justice 
in all the history of the country. And 
it rang a domestic issue that can take 
on all the alarum and fervor of Bryan’s 
free-silver campaign of 1896. 


* * 


THE results will be of surpassing im- 
portance to the people who are inter- 
ested in the public utilities and of daily 
average importance to the people of the 
country as a whole. 


* * 


It was not that Mr. Hughes was 
neither a good nor honest man that the 
storm was provoked. It was because 
he has represented a legalistic and eco- 
nomic attitude on public utility matters 
contrary to the attitude of at least a 
substantial minority of the United 
States Senate. It was because of their 
fear that his economic notion, shared 
by a majority of the court, would be 
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more firmly implanted in the court by 
his capable advocacy of that notion. 
* * 


Mr. Glass of Virginia and Mr. 
George of Georgia, both conservative 
mentalists, objected to Mr. Hughes on 
the ground that his decision in the 
Shreveport Case vitiated the regulatory 
control of the states over their utilities. 

* oh 


Mr. Norris and others protested that 
Mr. Hughes was the symbol of the ma- 
jority thought of the court in the recent 
Baltimore Case which held that a maxi- 
mum dividend of 6.26 per cent for a 
public utility amounted to confiscation 
of its property under the Fourteenth 
Amendment. 

* * 


THEIR arguments were varied and in- 
teresting. It was asserted that the Su- 
preme Court has arrogated a legislative 
power to itself; that it has divested 
states and their regulatory bodies of 
control of rates and service; that it has 
fastened upon the people an economic 
theory which compels them to pay divi- 
dends on fictitious values. Of primary 
interest to the devotees of regulation 
was the assertion that the state regula- 
tory bodies were stripped of power to 
such an extent that they must in per- 
petuity grant to the utilities such rates 
as will enable them to declare a divi- 
dend of at least eight per cent. 

* * 


As the result of all this a crisis seems 
to have been reached which will put 
economic legislation to the forefront 
with prohibition in the coming congres- 
sional elections. 

* a 

SENATOR Couzens announced prompt- 
ly that he would propose legislation to 
give the National Government “ample 
authority” to ascertain the production 

































PUBLIC UTILITIES FORTNIGHTLY 


costs of interstate electrical energy for 
the purpose of fixing future rates. He 
announced, too, that he will perfect a 
bill to establish a new Federal Power 
Commission, composed of civilians and 
supplied with ample funds to investi- 
gate power production costs. These 
two are in addition to his pending pro- 
posal for the establishment of a na- 
tional commission for authority over all 
forms of transmission of intelligence by 
electricity. 
* * 


Mr. Dill of Washington warned that 
it is within the right of two-thirds of 
the states to call a constitutional con- 
vention for the purpose “of undoing the 
work of the United States Supreme 
Court,” and Mr. Brookhart suggested 
that he had in mind reaching into the 
ancient progressive chests and bringing 
forth again the old constitutional 
amendment to limit split decisions by 
the court. It remained for Mr. Norris 
to declare that the economic issue thus 
framed will be ever present in the fu- 
ture, like Banquo’s ghost. 

* * 

THAT was obviously the threat to 

carry it into the coming elections. 
* * 

THERE are some facts which can not 
be lost sight of. Two of them are as 
follows: 


(1) THE western independents have 
gradually won many of the most im- 
portant committee chairmanships in 
Congress : 

* 

(2) THat many of the pivotal sena- 
torial elections of the year, which will 
fix the complexion of the Senate during 
the two last years of Mr. Hoover’s 
presidency, are to be fought out in the 
West. 

* * 

EvIpENTLY these westerners believe 
they can win re-election on these eco- 
nomic issues. They are human and 
have a self-interest. They are not in- 
tentionally flying in the face of the sub- 
stantial sentiment of their states; they 
believe they are speaking the majority 
sentiment and will win majority ap- 
proval for themselves when they face 
the test of re-election. Already, they 
have renounced the eastern tariff view- 
point. 

* * 

AnD they look upon the major pub- 
lic utilities as being controlled from the 
East. 

~ * 

TuHose who are primarily interested 
in public utilities have got to face these 
facts. 


rhe 2 Kan tut 





The Ethical Responsibilities of the 
Army of Industry 


wd * * he live in America under a system of individual initiative 
and of ownership and operation of industry by the individ- 
ual. That system has been successful to a spectacular degree. But 
it imposes a high standard of business behavior and ethics. It is a 
heritage handed down to business to keep unsullied, whether by its 
own acts or the acts of others. It cannot be so kept unless busi- 
ness men conduct themselves and their business organizations for 
the public and national good. The responsibilities of the industrial 
army for the national good in times of peace are, if anything, greater 
than those of the military army in times of war. 


T 4 A NY mistakes in strategy and tactics in the industrial army 

may bring greater and more far-reaching defeats to the na- 
i The realiza- 
tion by American business of its eae in society and of its broader 


tion than any its military army could possibly suffer. 


obligations is the most hopeful characteristic of our economic life 


today.” 
—Martin J. INsutt 
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“I See by the Papers—” 








* * * * If Dame Rumor is right, the 
city fathers of Garfield, New Jersey, are a 
wideawake group. It appears that 
the street car riders in that city are required 
to buy 10 tokens at a time for 50 cents or 
pay a cash fare of 10 cents. So the 
city fathers, in the name of the fair city 
of Garfield, will buy several thousand tokens 
and put them on sale at 5 cents each. ‘ 
This decision was reached after — with 
the corporation counsel. ; he city 
will sell the tokens through local pana 
stores in any quantity. ‘ This ought 
to establish perfectly dandy public relations 
between the city fathers and the voters. 


2 


From out Minnesota way 
comes the report that the chief engineer of 
the Railroad and Warehouse Commission 
has resigned because he did not receive from 
the state a promised increase in salary. . . . 
Furthermore, he locked up a final report on 
an investigation of the earnings of the Tri- 
state Telephone & Telegraph Company in a 
St. Paul bank vault and (in substance) he 
told the state it could whistle for the report 
until he got his money. . . “I am not 
committing any crime in holding up this re- 
port until I am paid for it,” he said. “] was 
given to understand I would receive more 
salary for this added work and I haven’t 
received it. The state saved $8,000 when all 
this work was turned over to me.’ 

We have seen the recent stock market crash 
attributed to improper methods of handling 
public utility rate cases by courts and Com- 
missions. Perhaps this merry little 
episode in Minnesota will now be pointed to 
as additional evidence of the “breakdown” of 
public service regulation. 


z 


* * * * A Bayonne, N. J., newspaper 
reports that Governor Morgan F. Larson in- 
tends to remove the Public Utilities Commis- 
sion because it granted an increase in transit 
fare. The statement is attributed 
to John G. Andes, president of the Hudson 
County Board of Taxation, who is a per- 
sonal friend of the Governor. If 
this is true, the Governor has been provided 
with a tiny telescope. The range 
of vision from the observatory of the state 
capitol seems to be limited. A Com- 
mission policy, if erected on political re- 
sponsibility of the Commissioners for their 
decisions, would indeed be like the house 
builded upon the sands. 


* * * * 
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* * * * In the third issue of “So the 
People May Know,” a Kansas City contem- 
porary “favoring lower gas and electric rates 
national in scope,” we find this statement 
by the editor: 


“You may be surprised to learn that all 
over the country the power trust is trying 
by both fair-and foul means to get city- 
owned light plants away from the people. 
Wagoner was just one of these cities that 
the power trust had been planning to grab, 
but the best citizens had their minds made 
up different.” 


. We assume that the surprise men- 
tioned will come from the report that the 
“power trust” is at any time using fair means 
to get what it wants. Perhaps, however, ~ 
is merely a slip of the printer. 
editor must be encouraged by the aia 
of the fact that the best citizens of Wagoner 
are on his side. When the worst citi- 
zens are in the majority, as appears to 
the case in most of our cities, it is time 
for a rain of fire on Sodom. 


2 


* * * * ‘In his recent testimony before 
the Senate Committee on Interstate Com- 
merce, Merlin H. Aylesworth, president of 
the National Broadcastigg Company, urged 
that Congress have a care in enacting new 
laws to govern radio, so that the progress 
in so new and so fluid an art will not be 
hampered. He said that he regard- 
ed radio as a public service “subject to regu- 
lation as such but not as a public utility.” 

. He was speaking of radio broad- 
casting (as distinguished from point-to-point 
communication by radio for toll) for which 
no charge is made to the public. 

There is no rate-paying public in the case of 
radio broadcasting as there is in the case of 
public utilities; it is doubtful if broadcast- 
ing can be regarded as a public utility busi- 
ness; it has none of the earmarks of a pub- 
lic utility. All business is subject 
to regulation, whether the business is public 
or private, but it is only public utility busi- 
ness which is subject to rate regulation. 

f broadcasting stations are a 
utilities, subject to regulation by Commis- 
sions, so are newspapers and magazines. 

‘ Radio broadcasting is given free to 
the ultimate consumer. The service 
which broadcasting stations render to adver- 
tisers would hardly seem to be so affected 
with a public interest as to allow the govern- 
ment the right to regulate rates which may 
be charged for it. 
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* * * * Talking about the regulation 
of broadcasting, certain wearers of the Sena- 

torial toga have taken issue with the tenor 
of certain talks by William Hard, the Wash- 
ington journalist, who discusses “Behind the 
News in Washington” over the NBC net- 
work each week. . . . Frederick William 
Wile, who makes similar talks over the Col- 
umbia broadcasting system and who formerly 
was with the N BC i in the same capacity, has 
also come in for some raps. . . . 
neither Mr. Hard nor Mr. Wile uses lan- 
guage which could offend any mixed group 
in a private parlor, the fact that their views 
may or may not be partisan should not re- 
quire the withdrawal of the hand of fellow- 
ship by Senators upon whom the same hadge 
might be pinned. The Senators will 
have to look out or they will get into trou- 
ble with the newspaper chaps, who are stick- 
lers for freedom of the press and freedom 
of speech; the latter can be regulated only 
within narrow limits. If partisanship 
were the test of matter to be tabooed, the 
Congressional Record itself would be in dan- 
ger. . . . Or is the Senate the only place 
where free speech is to be tolerated? 


z 


* * * * A well-intentioned Pro Bono 
Publican of Wisconsin has hoisted the ban- 


ner of forcible resistance to the payment of 
an increased street railway fare. . 

This is not the first time or the only place 
in which that flag of rebellion has been un- 
furled; a knightly ——— of the pub- 


lic in the halls of Congress once told the 
people of New York city that this was the 
proper way for them to assert their rights 
against a certain attempt of the transporta- 
tion interests to increase street railway fares. 
Advice like that was followed by the 
people of a certain water district in Penn- 
sylvania not long ago, also. . . . But 
tl t kind of a racket has its drawbacks; 
what we may do, the other fellow may also 
do; we may get a bloody nose as well as 
give one . Experience has taught 
that the widest freedom and the greatest se- 
curity of life and property is through the 
trial of our differences of opinion by courts 
and not by battle. . As our dusky 
friends Moran and Mack observed, “we 
found that out.” 


z 


* * * * “Governor Franklin D. Roose- 
velt of New York,” writes in a friend, “like 
the little girl who wanted to help mama 
wash the dishes, has offered to assist the 
Public Service Commission in a rate case. 
._. . This is something new in the line 
of executive activity. . The Gover- 
nor’s intentions are undoubtedly good but 
the Commission would be merely meeting 
its responsibility to the public if it should 


say: “Thank you, dear, we appreciate your 
good will, but this is our job; now run 
along and play with something else, that’s 
a good boy!’” . . We have a tremen- 
dous admiration for the Governor ourselves, 
and hold our breath when he raises this issue. 

; There has been some dispute as to 
whether rate making is strictly a legislative 
function or partially a legislative and partial- 
ly a quasi-judicial function. . . No 
one, so far as we know, has ever claimed 
that it is an executive function of the gov- 
ernment. If it is an executive func- 
tion, why should the Governor not offer to 
help the courts—especially the Federal 
courts? 


z 


* * * * The supervisors of Monroe 
county, New York, are about to take off on 
an investigation of utility properties in a 
plane manned by their own pilots. . 
Fancy that! But this is not a flight 
of fancy; it is a tour of inspection over 
the rate field of the Rochester Gas & Elec- 
tric Company. . The solons are 
anxious to know what is brewing—(pardon) 
—growing in that field, now that the local 
company has been gobbled up by a holding 
company. We believe this to be 
an initial investigatory flight by county legis- 
lators, undertaken for scientific purposes 
only. If all of the 60 counties in 
New York decide to take to the air in this 
way they, together with the Public Service 
Commission and the Governor’s investigation 
commission, there will be at least 62 utility 
fact- finding bodies in that one state alone. 
: Should that happen the citizens of 
the Empire State ought to have plenty of 
first-hand information about their utilities 
before the close of the next political cam- 
paign. 


e 


* * * * How do electric rate trends 
compare with tax rate trends? ‘ 
Electric rates are now lower than they were 
before the war—but if you want to find 
where the real skyscrapers are located, in the 
graphic chart of rising costs, look over the 
tax rolls and government expense accounts. 

P The utility regulation problem is not 
half as disturbing as that of soaring taxes— 
which are even higher than they seem to be, 
as they are often disguised so as to esca 
notice. . . The attention of the — 
lic, which has been diverted by attacks on 
public utility rates, may some day be turned 
upon those who are running the government. 
to What if the politicians should be- 
come victims of their own favorite weapon 
—investigation ? . ‘Sposing we should 
call our public officials “the political trust” 
and accuse them of “exploiting the people?” 

It’s a long worm that has no turning. 
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The March of Events 





California 


Stock Issue to Parent Phone 
Company Proposed 


w issue of common stock of the Pacific 

Telephone & Telegraph Company, 
amounting to $87,500,000, was before the 
Commission on February 5th for approval. 
The plan would entitle the present sharehold- 
ers to receive this stock, and 85 per cent of 
the company’s stock, it is stated, is owned by 
the American Telephone & Telegraph Com- 
pany. 

“The close relationship of the two compa- 
nies,” says the San Francisco Call-Bulletin, 
“already has been under fire here. San Fran- 
cisco Bay region subscribers led the attack 
on the interlocking set-up last fall when the 
Pacific Telephone & Telegraph Company 
was granted a rate increase in this district. 

“At that time, opponents of the increase 
declared that the Pacific Company was un- 
able to show a greater return on its in- 
vestment because of its association with the 


American Telephone & Telegraph Company. 

“The American Telephone & Telegraph 
Company is not under jurisdiction of the 
Railroad Commission, which granted the in- 
crease to the subsidiary and raised telephone 
rates here. 

“The proposed issue is to be of common 
stock at $100 a share. Common stock of the 
company was quoted today at $168 on the 
stock exchange. 

“With 85 per cent of this in the hands of 
the American Telephone & Telegraph Com- 
pany, the immediate paper profits of such a 
transaction to A parent company would ap- 
proximate $50,000 

“The money derived from the stock sale 
would be used to retire a debt owed by the 
Pacific Company to the parent company. This 
debt draws 6 per cent interest. 

“But the common stock draws 7 per cent 
interest. And the difference of 1 per cent 
would represent a decrease in the Pacific Tel- 
—- Telegraph earnings of $875,000 an- 
nuany. 
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District of Columbia 


Reduced Fares for Pupils and 
Free Transfers Sought 


4 proposed merger law, involving the 
transportation companies operating in the 
District of Columbia, has attracted to it sev- 
eral proposed amendments. One of these re- 
lates to universal transfers, another to re- 
duced fares for school children. 

John J. Noonan, whose independent adver- 
tising broadside against “big utility syndi- 
cates” created extraordinary interest during 
the fight on the Wilson merger of the trac- 
tion lines last year, says the Washington 
Star, has laid plans for a similar crusade in 
behalf of school children. The Star informs 
us : 

“Interrupting a tour of Europe when he 
learned by cable of developments in the trac- 
tion situation favorable to the cause of re- 


= 


duced fares for students, Mr. Noonan caught 
the first boat home and arrived in time to 
fire his opening gun at a Senate hearing. 

“As ammunition in his newest drive Mr. 
Noonan has marshaled an imposing array of 
figures and facts calculated to break down 
opposition to lowered rates for school chil- 
dren and, to use his own words, ‘even to move 
hardened senses of Wall Street.’” 

William McK. Clayton, representing the 
Federation of Citizens’ Associations, on Feb- 
ruary 18th filed with the Commission a peti- 
tion asking that street car tokens be sold on 
all cars at 3 for 20 cents. At present they 
are available only in quotas of 6 for 40 cents. 
Some time ago the companies were ordered 
to sell the tokens at that rate at the offices 
of the company and at the car barns, but it 
is contended by Mr. Clayton that they should 
be available at the same rate on the street 
cars. 
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Curb on Court Review of 
Commission Orders 


BILL was introduced in the Senate by 

Senator Capper on February 13th to lim- 
it the powers of the District supreme court in 
passing on public utility appeals. The pro- 
posed changes were originally in the street 
car merger resolution, but the Senate Dis- 
trict Committee decided to handle them sepa- 
rately and to have them enacted ahead of 
the merger legislation. 

At a hearing by the committee on Febru- 
ary 18th, conflicting views of lawyers were 
presented. Attorney George P. Hoover, rep- 
resenting the Chesapeake & Potomac Tele- 
phone Company and the Washington Rapid 
Transit Company, said that only Arizona, 
California, Colorado, Maine, and Massachu- 
setts have similar laws. He called the pro- 
posal drastic. Harleigh H. Hartman, of the 
Commission, told the committee that other 


West Palm Beach Gas Suit 
Is Settled 


A“ agreement has been reached by which 
the litigation over gas rates in West 
Palm Beach is finished. Injunctions and 
counter injunctions in the suit by the Florida 
Public Utilities Company of West Palm 
Beach against the city to prevent the enforce- 
ment of a gas rate ordinance were dismissed 
in Federal court by Judge Halsted L. Ritter, 
February 11th, on a stipulated motion by the 
attorneys representing the gas utility and the 
city of Miami in the litigation. The Miami 
Herald says: 

“The original gas rate at West Palm Beach, 
authorized by a city ordinance September 22, 
1922, provided a rate not to exceed $2.50 per 
thousand cubic feet a month. The ordi- 
nance adopted March 26, 1929, which result- 
ed in the suit authorized a rate for the first 
10,000 cubic feet not to exceed $2 per one 
thousand cubic feet per month. 

“A new rate authorized by the city com- 
mission January 13, 1930, which apparently 
terminated the legal proceedings, authorize 
for the first 2,000 cubic feet, per month, $2.50 


states had similar laws, including Utah, South 
Dakota, Oregon, North Dakota, New Jersey, 
Missouri, and Idaho. 

Samuel R. Bowen, attorney for the Wash- 
ington Railway & Electric Company, outlined 
detailed objections to the bill, expressing the 
belief that the measure took away due process 
of law. 

The bill provides that when appeals are 
taken to the courts from decisions of the 
Commission, “the findings of the Commission 
as to the facts upon which such order or de- 
cision is based shall be conclusive, if such 
findings are supported by evidence and if 
such order or decision is not confiscatory.” 
The contention has been made that the ex- 
isting law enables the court to function as 
an additional utilities commission by passing 
on the facts as well as the law when appeals 
are taken from decisions of the Commission. 
The proposed amendment would confine the 
courts to questions of law except in cases in- 
volving constitutional questions. 


€ 


Florida 


e 


per thousand cubic feet; in excess of 2,000 
cubic feet, $2.10 per thousand cubic feet; 
meter changes $5 and a minimum monthly 
rate of $1.60. 

“District court, April 18, 1929, ordered that 
a temporary restraining order previously or- 
dered against the utilities company con- 
tinued in full force and effect pending prose- 
cution of an appeal by the utilities company. 

“Judge Ritter ordered that all money col- 
lected from customers of the gas company 
in West Palm Beach, over and above the rate 
fixed by the ordinance of March 26th, be im- 

nded in a special deposit in the Central 
armers Trust Company of West Palm 
Beach. The order of Judge Ritter also pro- 
vided that in the event that the appellate 
court reversed the lower court’s order deny- 
ing the interlocutory injunction instituted by 
the gas company, and held that the interlocu- 
tory injunction should be granted against the 
city’s action, then the money in trust should 
become the property of the plaintiff. 

“On the gas company’s appeal from the or- 
der denying their injunction the United States 
district court of appeals reversed Judge Rit- 
ter’s order and held that the interlocutory in- 
junction should be granted.” 
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Illinois 


Central Illinois Merger of 
Telephone Company 


A= application of the Illinois Com- 
mercial Telephone Company to purchase 
and operate six telephone companies in Cen- 
tral Illinois is now before the Commission. 
The purchased price is said to be approxi- 
mately $3,000. 


The companies to be acquired are the Buck- 
ley Telephone Company, the Ladd Telephone 
Company, the Teutopolis Telephone Com- 
pany, the Corn Belt, Illinois Northern and 
the Standard and Lincoln Telephone Compa- 
nies. Authority for the purchasing company 
to issue bonds has been requested and a cer- 
tificate of convenience and necessity to oper- 
ate the various exchanges is sought by the 
Illinois Commercial Company. 


Indiana 


Concession Made in Gary 
Electric Rates 


EVISIONS in commercial and industrial 

rates of the Gary Heat, Light & Water 
Company have been practically agreed upon, 
according to latest reports, as the result of 
negotiations between a citizens’ committee and 
the public utility. A study of residential rates 
has now been started preparatory to a pos- 
sible revision. 


The citizens’ committee was organized 
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Fight on Rates Fixed by Com- 
mission for Terre Haute 


HE city of Terre Haute, on February 
12th, opened its attack in superior court 
upon the rates fixed by the Commission for 
the Citizens Independent Telephone Com- 
pany. The Central Labor Union of Terre 
aute is also a party with the city in the 
suit, as is James E. Milks, a citizen and rate- 


. 

r. Milks, in his suit, alleges “that the 
said order of the Public Service Commission 
permitting the telephone company to raise its 
rates, shows that a gigantic fraud has been 


some time ago to represent the ratepayers. 
After several meetings with utility represen- 
tatives a new rate schedule was submitted 
containing reductions for the majority of the 
commercial and industrial customers. 
sition to some of the details resulted in a 
modification which apparently is acceptable. 
The city of Gary, through its council, had 
decided, on February 3rd, that it would not 
enter the rate dispute. Instead a council com- 
mittee was to be named by the president to 
confer with the utility regarding rates at a 
later date. 


practiced by the utility in the presentation of 
the rate case before the Commission and that 
it does not come into the court with clean 
hands.” 

Preliminary motions were made by the city 
representatives asking that judgment be en- 
tered against the Commission on the grounds 
that the Commission had not complied with 
a law requiring an answer to be filed within 
a certain period in any suit against that body. 

Injunction proceedings against the Commis- 
sion to upset rates fixed for the LaPorte 
County Telephone Company are also in court. 
The complainants are the city of LaPorte, the 
LaPorte Chamber of Commerce, and the La- 
Porte Farm Bureau. 


e 


Louisiana 


Commission Orders Extensive 
Rate Investigation 


HE Commission has summoned all com- 
panies and persons engaged in the pro- 
duction and distribution of electricity and gas 


to appear before it in a state-wide rate in- 
vestigation. A preliminary survey of rates, 
according to Chairman Francis Williams of 
the Commission, has indicated that a general 
revision is probably desirable. Chairman 
Williams is quoted in the papers as making 
the following statement: 
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“There is in process in Louisiana at this 
time, as in other states, a pronounced ten- 
dency to do away with small individual, mu- 
nicipal and privately owned electric plants, 
serving restricted areas, and to furnish elec- 
tric service in such communities by means of 
high power lines generating electric current 
at large and modern central stations. In re- 
viewing the tariffs filed with our Commission 
by these large producing and distributing 
companies, I am impressed with the fact that 
there is a noticeable lack of uniformity in 
the rates and charges under what, to my 
mind, are substantially similar conditions. 
Just to what extent the existing schedules are 
too high or preferential as to certain com- 
munities and prejudicial to other communi- 


ties of similar size and presenting like oper- 
ating conditions, I am not at this time pre- 
pared to say, but this is something which 
will be developed in the investigation. 

“This same situation exists as to the na- 
tural gas rates. There is no honest reason 
why Louisiana natural gas should be sold in 
Georgia and elsewhere at lower rates than in 
Louisiana, and so far as I am concerned, such 
conditions will not be allowed. 

“If these great combinations of utility op- 
eration can spend immense sums of money 
in political activity in this state and elsewhere 
in the United States, they can well afford 
to reduce their rates and make gas and elec- 
tricity cheaper for the consumers in Louis- 
iana by retiring from the political field.” 


z 
Maryland 


Valuation for Merger 
Investigated 


He Commission’s engineering staff, on 

February 18th, began the valuation of the 
physical properties of fourteen Maryland 
public utilities included in a proposed merger 
by the Empire Public Service Corporation 
through its holding company, the Maryland 
Light & Power Company. The valuation was 
to be used by People’s Counsel John H. Lew- 


in, says the Baltimore Evening Sun, in an 
attempt to disprove the valuation submitted 
by the corporation for the purpose of issuing 
stock to finance the transaction. 

Approval of a stock issue of $1,200,000 had 
been requested. Floyd W. -Woodcock, presi- 
dent of the Empire Corporation, has stated 
that his organization already has control over 
the majority of the companies concerned in 
the deal and that the unification of the utili- 
ties into one large organization will aid in 
bettering the service throughout the state. 


e 


Massachusetts 


Taxicabs Would Be Regulated 
under New Bill 


HE proposal has been made in a bill in- 
troduced in the legislature that taxicab 
companies be placed under the jurisdiction 
of the State Department of Public Utilities. 
The bill is said to be sponsored by the Massa- 
chusetts Transportation Association. 
If this is enacted into law, the Public Util- 
ities Department would have power to regu- 


late rates, inspect and order repair or replace- 
ment of equipment, and supervise in general 
all cab operations. The minimum weight of 
a taxicab would be defined and partitions 
would have to be placed in the cabs between 
the drivers and passengers, say the Spring- 
field Union. 

Cities and towns would continue to exer- 
cise their present power over the cabs with 
the exception of the regulation of rates. Taxi- 
cabs would be obliged to remain in the terri- 
tory for which they are licensed. 


e 


Michigan 


Higher Fares in Detroit 


N increase in street car fares from 6 to 
8 cents was voted on February 18th by 
the street railway commission which con- 
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trols the municipally operated railway in De- 
troit. It has been estimated that the higher 
fare will increase the annual revenue by 
$2,500,000. 

Four tickets, it is reported, will be sold for 
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30 cents, or 10 for 75 cents, and there will 
be a special school children’s rate of 6 cents 
on busses and trolleys. Present de luxe coach 
fares will continue. A charge of 1 cent for 
transfers is to be eliminated. 

Several years ago the city purchased the 
lines from the Detroit United Railways after 
ordering the railway to vacate the streets. 
The purchase price of the properties by the 
city was approximately $19,000,000. The De- 
troit Free Press says about operations : 

“The deficit for the operation of the De- 
troit Street Railways during the first month 


of the year was $113,384.62, and that was the 
first month since the system was organized in 
1921 that a deficit was accrued, according to 
reports. 

“In the past, however, it has been charged 
that the system’s monthly financial reports 
did not give an accurate account of its fi- 
nances, and the auditing firm of Prince, Wa- 
terhouse and Company has, on several occa- 
sions, made audits and reports that the sys- 
tem was not paying. The Detroit Street Rail- 
ways is the largest municipally owned and 
operated system in the world.” 


Mississippi 


New and More Powerful 
Commission Suggested 


A= has been introduced in the legisla- 
ture to create an elective Public Utilities 
Commission of three members to assume ju- 
risdiction over all utilities in the state, in- 
cluding the transportation and communica- 
tions systems now regulated by the Railroad 
Commission, says the United States Daily. 
“The new Commission,” the Daily says, 
“would have general jurisdiction over power 
and light companies, gas, pipeline, water, and 


all other public utilities as well as railroads, 
express companies, busses, telephone, and 
telegraph companies and others over which 
the Railroad Commission now has limited 
jurisdiction. 

“At the general election of 1930 the three 
members of the proposed Commission would 
be named, to take office in 1931. Their juris- 
diction would cover only those utilities not 
regulated by the present Railroad Commission 
until the existing Commission goes out of 
office in 1932, when it would automatically 
take over all duties of the Railroad Commis- 
sion, whieh would cease to exist.” 


Nebraska 


City Charges Utility 
Interference 


HE city of Fremont, according to the 

Omaha Bee-News, has started an action 
in the state courts to restrain the Nebraska 
Power Company from interfering with the 
electric service which the Fremont Municipal 
Light plant has been supplying to North 
Bend. The municipality charges that the 
company is attempting to monopolize the 
light and power business in Eastern Nebras- 


ka, to the detriment of the municipally oper- 
ated electric plant. 

The assertion is made that the power com- 
pany has been buying up small light plants 
around the state at more than their actual 
value to throttle municipally owned utilities. 
This, the city claims, puts the municipal plant 
in a bad way. An example is furnished in 
the case of North Bend, which voted to sell 
its plant to the Nebraska Power Company. 
Fremont had formerly supplied current to 
i Bend and these revenues are now cut 
off. 


New Jersey 


in the city of Newark because of its possible 


Ordinance to License Electri- 
cians under Scrutiny 


HE Public Utilities Commission, we are 
informed, has become interested in a pro- 
posed ordinance for licensing all electricians 


“safe and ade- 


effect upon the rendition of 
The New- 


quate service” by public utilities. 
ark News says: 

“The Commission is interested in the issue 
of jurisdiction over utilities, as the legislature 
has placed upon it the duty of seeing that- 
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proper service is rendered by all utilities. Up- 
on it also has been placed the responsibility 
of regulation of those utilities. 

“The proposed ordinance would place a 
measure of control in the hands of an elec- 
trical licensing board, giving it power to ap- 
prove or reject applications for licenses. 


“Persons close to the Utilities Commission 
are asking what would happen should licenses 
be refused for one reason or another to these 
employees. The carrying on of the utilities’ 
business would be handicapped, if not 
stopped. How, under such a condition, could 
safe and adequate service be rendered? 

“It is possible, if not probable, that the li- 
censing bureau would be inclined to grant 
journeymen electrician licenses only to union 
members. All the employees of utilities do- 
ing electrical work are not union members. 


New 


Milo R. Maltbie Appointed to 
Chairmanship of Commission 


CO Franklin D. Roosevelt, on Feb- 
ruary 28th, announced the name of Milo 
R. Maltbie as his choice for chairman of the 


Public Service Commission. The appoint- 
ment then went to the Senate for omione, 
tion. This appointment is to fill the vacancy 
created by the resignation of William A. 
gece which was effective on February 

th. 

The new chairman is not a novice in public 
utility matters but brings to the Commission 


Temporary Telephone Rates 
under Attack 


HE temporary rates authorized by the 
Public Service Commission for the New 
York Telephone Company have been the sub- 
ject of investigation since early in gy 
Corporation Counsel Arthur J. W. Hilly of 
New York, with Colonel Charles G. Blakes- 
lee, chief counsel for the Commission and for 
representatives of 58 cities throughout the 
state, have been leading the opposition to the 
rates. Edward L. Blackman, counsel for the 
New York Telephone Company, has been pre- 
senting the company’s side. 
The opposition to the company does not ap- 
pear to be entirely united. Mr. Hilly has 


“Therefore, a situation might arise in which 
the utilities would have to unionize all their 
electrical workers or face a ban on their op- 
erations. 

“So the Utilities Commission feels a broad 
question of jurisdiction arises. Which, in the 
final analysis, is authorized to control and 
regulate public utilities, the Commission or 
municipal governments? 

“If Newark can impose certain restrictions 
upon electrical workers of the utilities, then 
Elizabeth, Paterson, and other municipalities 
can do so, it is believed. 

“Serving the entire state as they do, Pub- 
lic Service and the telephone company, it is 
pointed out in utility circles, might be forced 
to have their workers take out licenses in 
innumerable municipalities paying license fees 
and subjected to the edicts of many licensing 
bureaus.” 


e 


York 


a large experience in the field. He served 
under appointment by Governor Charles 
Evans Hughes as a member of the former 
Public Service Commission for the First Dis- 
trict, which included New York city. He was 
a member of that Commission during its pi- 
oneer days following the enactment of the 
Public Service Commission Law during the 
administration of Governor Hughes. Then 
when Governor Charles Whitman came into 
office, Mr. Maltbie left the Commission and 
engaged in practice as a consultant in public 
utility cases. He has appeared for a large 
number of municipalities in rate investiga- 
tions throughout the country. 


e 


charged that the state has been divided into 
areas in such a way that New York city has 
carried the burden of rate increases to the 
advantage of upstate cities. 

Feeling has run high in the state over the 
matter of appeals to the Federal courts in- 
stead of to state courts. Governor Roosevelt 
and others have complained against interfer- 
ence by the Federal Government in state af- 
fairs. Bills have been introduced in Congress 
to prevent the utilities from going into Fed- 
eral court, as the New York Telephone Com- 
pany did. 

Edward L. Blackman, for the New York 
Telephone Company, has stated that if the 
company had presented the rate schedule to 
the Commission after the Federal court had 
ruled that a 7 per cent return would be rea- 
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sonable, the schedule would have been imme- 
diately suspended. Continuing, he said, ac- 
cording to the New York Post: 

“Again, if we had gone into the state courts 
with our case we would have gotten nowhere. 
The court of appeals has ruled that the ap- 
pellate division has no authority to review the 
facts of a case decided by the Commission, 
but that it can only review the law. That 
shuts us out of appealing our case from the 
decision of a supreme court justice, who sits 
always in the territory that elects him and 
who always is seeking to stay on the bench. 

“Therefore, we took our case to the Fed- 
eral court, with its higher type of judges, 
appointed for life and the broader, smoother 
road open to us by following that path. The 
Federal court judges who decided our case 
were men not influenced by political motives. 
One was from New York, one from Connec- 
ticut, and another from Vermont.” 

The State Conference of Mayors, says the 
Rochester Democrat & Chronicle, has 
thrown itself actively into the fight against 
the New York Telephone Company’s in- 
creased rates. The mayors have planned to 
assist Colonel Blakeslee at different hearings 
which are expected to be held in various parts 
of the state. 

The Commission has indicated its desire to 
speed up the hearings as much as possible so 
that a permanent rate schedule may be an- 
nounced by May Ist. 

Much of the testimony has dealt with the 


Recommendations to Legislature 
by Special Commission 


“H YSTERIA that seized official Albany’ 

when the public — question be- 
came acute, according to Senator John 
Knight, chairman of the special commission 
to investigate public utility laws, has been 
removed from the Public Service Commis- 
sion as far as possible and the Commission 
has done its best to rid itself of the political 
atmosphere with which this question has 
been surrounded. This statement was made 
in connection with the report of the special 
commission which was submitted to the leg- 
islature on March 3rd. 

The report is a lengthy document dealing 
with a multitude of public utility questions 
and contains many specific recommendations 
to the legislature which are to be incorporat- 
ed in bills. The report is approved by the 
six senators and assemblymen who made up 
part of the committee, but a minority report 
has been submitted by the three appointees 
of Governor Franklin D. Roosevelt. 

“Tt is, therefore, our belief that the record 
does not justify the deduction that regula- 
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$133,000,000 which the company added to the 
rate base established by the Federal court 
when that tribunal allowed it a return of 7 
per cent on its property. That decision fixed 
the valuation as of July 1, 1928, but the 
company claims the additional allowance for 
additions and betterments since that date and 
property which will go into service this year. 
The distribution of rates between communi- 
ties is also an important feature. Also the 
company in presenting its case has continu- 
ally contended that business depression is 
lowering its revenues. 

An interesting side-play in the telephone 
battle is the proposal of the Public Utilities 
Protective League of Brooklyn that telephone 
subscribers refuse to pay their bills and test 
their rights in the state courts. To prevent 
the company discontinuing service for non- 
payment, said John C. Judge, attorney for 
the league, the league would apply in the su- 
preme court for an injunction against the 
company. This, he said, would force a 
threshing out in the local courts of the va- 
lidity of the present rates. 

The telephone company, at the hearing on 
February 26th, revealed the fact that New 
York city officials were four months behind 
in paying the telephone bills of the municipal- 
ity. This was objected to by Mr. Hilly as 
irrelevant but Mr. Blackman contended that 
it was quite material in view of the attacks 
on the working capital of the company 
“broadcast in the papers.” 


e 


tion through the Public Service Commission 
has failed. We are ready to admit that the 
Commission, like other human institutions, 
may be improved and are accordingly making 
a series of recommendations looking in this 
direction,” says the majority report. 

The special commission recommended, 
among other things, a valuation of all pub- 
lic utilities in the state, except steam rail- 
ways and street railways; authority to the 
Commission to contract with utilities for 
stabilization of valuation through a period 
not exceeding ten years; extension of Com- 
mission authority to secure information re- 
garding stockholders and intercorporate rela- 
tions and authority over accounting control, 
mergers, and consolidations; reparation in 
cases where rates are declared unreasonable; 
limited regulation of submetering companies ; 
extension of jurisdiction over motor bus 
companies, private water companies, and the 
smaller telephone companies; advertising 
rate changes on consumers’ bills; establish- 
ing a division of rural electrification ; creation 
of the position of people’s counsel; legisla- 
tion to avoid resort to Federal courts; and 
an increase in the staff and facilities of the 
Commission. 
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Ohio 


Company Attacks Commission 
Aid to City 


Cyr for the Cambridge Home Tele- 
phone Company, in a brief in a pending 
tate case, has attacked the practice of the 
Public Utilities Commission supplying from 
its own personnel “the judges, the lawyer, 
and the witnesses,” according to a report in 
the United States Daily. 

“The Public Utilities Commission was rep- 
resented by counsel,” the brief says, “and of- 
fered testimony in opposition to the rate in- 


crease. The hearing before the Commission 
and the taking of testimony proceeded some- 
times on the theory that the Commission was 
the adverse party and sometimes that the 
superintendent of investigation was the ad- 
verse party. 

“Apparently neither of such assumptions 
is authorized by law or justified in principle.” 

Counsel for the city of Cambridge, in its 
brief, defended the Commission, asserting 
that the law provides for the employment by 
the Commission of examiners “to e€ any 
investigation and perform such other duties 
as may be prescribed by the Commission.” 


Pennsylvania 


Final Argument in 
Water Case 


} wee argument in the Scranton-Spring 
Brook Water Service Company rate case, 
the most involved and costly litigation of its 
nature in the history of the commonwealth, 
says the Scranton Times, is to take place be- 
fore the Commission in Harrisburg on March 
24th. The Times, in describing the situation, 
continues : 

“Attorney Geyer will make the principal 
argument on behalf of the seventy complain- 
ing municipalities and individuals. He will 
be assisted by former City Solicitor C. B. 
Little, now special counsel for the city in the 
rate case, and Attorney Gunster. 

“The water company will probably be rep- 
resented at the final hearing by Attorney Ed- 
win Ames Ballard, prominent Philadelphia 
utility lawyer; Attorney Berne Evans, of 
Harrisburg, who acted as the company’s prin- 
cipal counsel during the long proceedings be- 
fore the Public Service Commission, and At- 


torney William M. Wherry, of New York, 
associate counsel with Mr. Evans during the 
course of the litigation. 

“All seven members of the Public Service 
Commission will be on the bench for the 
final argument. W. D. B. Ainey, formerly 
of Montrose, who is chairman of the Com- 
mission, will preside. . . . 

“The rate fight, which has cost upwards of 
$1,000,000, had its inception in the sale by 
Worthington Scranton and Colonel L. A. 
Watres of the Scranton Gas & Water Com- 
pany and the former Spring Brook Water 
Supply Company to the Federal Water Serv- 
ice Company, of New York, which is headed 
by C. T. Chenery. The New York Company 
merged the two properties into the Scranton- 
Spring Brook Water Service Company and 
in May, 1928, filed a new tariff, representing 
increases as high as 300 per cent, with the 
Public Service Commission. This was after 
Mr. Chenery made an historic speech before 
the Chamber of Commerce, telling of the fine 
things his company intended to do for the 
people of the valley.” 


Wisconsin 


Zone Fares to Continue 
Pending Decision 
A“ application for a temporary injunction 


to restrain the Electric Company from 
charging an extra zone fare in the former 


North Milwaukee area, according to the Mil- 
waukee Journal, has been denied by Judge 
Walter Schinz of circuit court. Request had 
also been made for an order requiring the 
company to issue coupons which could be re- 
deemed if the company later lost the case. 
The judge also denied this request. 
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Keeping the Utilities Out of 
Federal Courts 


HERE have been four very im- 

portant decisions recently from 

United States courts unfavora- 
ble to the orders of State Commis- 
sions; to wit, the New York Tele- 
phone Case, the Illinois Telephone 
Case, the Baltimore Street Railway 
Case, and the Kentucky Natural Gas 
Case. The result of these decisions, 
all handed down approximately with- 
in a month of each other, has been 
what we believe to be a definite reac- 
tion resenting the interference of 
Federal courts in the regulation of lo- 
cal utilities by state authorities. 

In New York state this spirit of re- 
sentment has become organized and 
concerted. This is probably the result 
of a resolution passed by the New 
York legislature following the New 
York telephone decision memorializ- 
ing the delegation in Congress from 
the Empire State to take such action 
as would permit rate cases of public 
utilities to be confined to the state 
regulatory Commission and to the 
state courts, at least up to the highest 
tribunal in the state. 

Within the last few weeks there 
have been eleven bills introduced in 
Congress with the general purpose of 
restricting the right of public utilities 
to such relief in Federal courts as 
they have enjoyed up to now. Ten of 
these measures were introduced by 
New York delegates to Congress. 
There were three by Congressman 


Dickstein,—two each by Congress- 
men LaGuardia and Somers, and one 
each by Senator Wagner and Repre- 
sentatives Cullen and O’Connell. In 
addition to these was a similar bill by 
Congressman Bacharach of New Jer- 
sey who is no doubt in sympathy with 
his colleagues from his neighboring 
commonwealth. 

Next we note from press reports 
and editorials of Baltimore and Chi- 


‘cago newspapers that there is some 


feeling in these respective communi- 
ties against the activity of Federal 
courts in utility controversies. Com- 
menting on this agitation, Mr. C. D. 
Cass, general counsel for the A. E. R. 
A., says in a recent memorandum to 
the members of that Association: 
“The action of the legislature of 
the state of New York, together with 
expressions in the press, of public 
officials urging Congress to take ac- 
tion on this subject will no doubt 
result in a continued agitation for 
some sort of legislation designed to 
limit the jurisdiction of Federal 
courts in these matters.” 
All of which seems to indicate that 
a drive is on to keep the utilities out 
of Federal courts at least until all 
available state remedies have been ex- 
hausted. There is no doubt but that 
we shall continue to hear a great deal 
more about this controversy. Those 
favoring such exclusion claim that 
the United States courts are dispens- 
ing a different brand of justice from 
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the state courts—a brand more favor- 
able to the utilities. Commissioner 
Howell Ellis of Indiana recently stat- 
ed that while his Commission had yet 
to win a case in Federal court despite 
ten attempts—it had always won a 
fair share of its battles in the state 
courts. 

Champions of the utilities, on the 
other hand, have pointed out that 
state judges, being elected for the 
most part, are more responsive to 
popular clamor in view of their own 
political interests than Federal judges, 
who are appointed for life, and that 
Eastern capital would hesitate to flow 


into utility enterprises in Western and 
Southern communities if it were not 
assured of the continued protection of 
the Federal courts when revenues are 
threatened by rate cuts. 

In any event the battle is on and 
we may reasonably expect the discus- 
sion to become more widespread and 
that at least one of the measures in- 
troduced by the New York solons 
may possibly be reported out for the 
next session. That, of course, will 
depend a great deal on just how much 
popular sentiment will be stirred dur- 
ing the inevitable forthcoming dis- 
cussion. 


Kentucky Utility Wins the Right to Use the 


Federal 


ne of the Federal court 
controversy, probably one of the 
most important decisions sustaining a 
utility’s right to appeal to the Fed- 
eral tribunals was handed down re- 
cently by the Federal District Court 
in Kentucky when the Central Ken- 
tucky Natural Gas Company was 
granted a temporary § injunction 
against the enforcement of a rate or- 
der of the Railroad Commission of 
the Blue Grass State. 

The chief contention of the Com- 
mission in support of the rate order 
was based upon the fact that the 
Commission order was suspended for 
thirty days during which time the 
company was at liberty under Ken- 
tucky law to appeal for a judicial re- 
view, and if such appeal were taken 
the Commission order would further 
be automatically suspended pending a 
determination of the appellate pro- 
ceedings. 


Courts 


In other words, the Commission’s 
argument was that there could be no 
“taking of property without due proc- 
ess of law” as long as the enforcement 
of the order was held in abeyance, or, 
in common parlance, the utility was 
“hollering” before it was hurt. The 
court disagreed with this contention, 
pointing out that the jurisdiction of 
the Federal court and state court is 
concurrent over such matters and 
while the Kentucky law did not of 
itself deny due process, yet the mere 
fact that the Commission was duty 
bound at the termination of the stat- 
utory period to enforce a confiscatory 
ordinance was sufficient to warrant 
the Federal court in assuming juris- 
diction to determine the issue of con- 
fiscation. 

This holding appears to be a final 
blow to the hopes of those who be- 
lieved that where a state refrained 
from enforcing rate orders until its 
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own state courts had passed upon 
them, Federal courts would not have 
jurisdiction to grant a restraining 
order on the constitutional grounds of 
confiscation. 

Another significant point in this 
decision is the ruling of the Federal 
court that it will try the case in its 
entirety just as if there had not been 
any hearing before the State Commis- 
sion or, as the lawyers say, it will be 


tried “de novo.” The court pointed 
out that if the appeal were on grounds 
that the Commission’s order was ca- 
pricious or arbitrary, it would be re- 
stricted to a mere appellate examina- 
tion of testimony taken before the 
Commission. Where the issue raised 
is one of confiscation, however, the 
court reserved its right to open up 
the entire controversy anew in all of 
its details. 


e 


New Jersey Traction Companies Relieved from 
Paving Costs 


F Farssiggr a New Jersey ruling dur- 
ing the last month of interest 
to utilities was a decision of the su- 
preme court of that state to the effect 
that its municipalities have no consti- 
tutional right to grant franchises for 
the use of their streets and, hence, 
cannot require street railway compa- 
nies to pay the cost of keeping in 
repair the section of pavement be- 
tween and adjoining the rails of their 
tracks. The ruling resulted in the 
dismissal of a bill of complaint 
brought by the city of Bayonne to 
collect $80,571 from the Public Serv- 
ice Co-ordinated Transport for pav- 
ing work done by the city. 


“Our Constitution does not, like 
the Constitutions of some states, con- 
fer upon municipalities the right to 
grant street franchises,” said the 
court. “We have been careful to 
keep the sovereignty of the state un- 
impaired and have not parceled out 
the sovereign powers among minor 
political subdivisions. Municipali- 
ties with us act solely by virtue of 
legislative authority and as legislative 
agents.” 


This ruling sustains an enactment 
of the 1927 legislature releasing trac- 
tion companies from the obligation to 
maintain the paving in question. 
There is reported a bill in the present 
legislature to repeal the 1927 law. 


Capitalization of Bond Discount Forbidden 


in 


FP Sperinyns rather important deci- 
sion recently handed down was 
that of the Maine Commission in Re 
Central Maine Power Company hav- 
ing to do with the treatment of bond 
discounts. The Commission held that 


Maine 


it could not properly, justly, legally 
authorize the issuance of capital stock 
against bond discount which repre- 
sents that portion of the difference be- 
tween the price realized by the com- 
pany and the par of the securities 
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outside of the expense items such as 
printing, legal fees, and trustees’ fees. 

The Commission also ruled that it 
is neither required nor authorized to 
approve the issuance of capital stock 
to refund notes incurred directly in 
connection with and _ representing 
bond discount and which permits the 
refunding of obligations only when 
these obligations were themselves in- 
curred for purposes for which new 
securities may be authorized. 

The treatment of bond discount in 
utility valuations has long been a reg- 
ulatory bone of contention. There 
has been a conflict in authority. The 
Maine Commission found that the 
practice in years gone by of permit- 
ting the capitalization of this item 
was undergoing a gradual change. 
The opinion states : 

“From all the information we are 
able to obtain not alone from a care- 
ful examination of published deci- 
sions but through correspondence 
with practically every Public Service 
Commission in the country, we are 
impressed with the emphasis and 
unanimity of their expressions 
against the capitalization of bond 
discount. Any earlier practices con- 
trary to this procedure have been for 
the most part abandoned for what is 
apparently recognized as a more en- 
lightened viewpoint toward the rela- 
tive values behind securities.” 

The Commission found but four 
states that continue to subscribe to 
the older practice: namely, Illinois, 
Arizona, Nebraska, and New Hamp- 


shire. The Maine Commission under- 
took a rather exhaustive survey of 
the sentiment of other Commissions 
not only from published decisions but 
also by correspondence and found 
that in California, Georgia, Indiana, 
Maryland, Montana, New York, and 
Wisconsin, the Commissions were not 
inclined to approve of such capitali- 
zation. The Interstate Commerce 
Commission also forbids the practice. 
The Maine Commission admitted that 
its own position had not been consist- 
ent but ruled that henceforth its poli- 
cy would probably be in accord with 
the weight of authority. 

The bond discount was defined as 
the excess of the par value of a utili- 
ty’s security issued or assumed over 
the actual cash received for it. Thus, 
if a $100 par bond is sold for $91.50, 
the difference of $8.50 is deemed a 
discount. Conversely, if it brings 
$103, the excess of $3 is deemed a 
premium. 

The rate of return on the bond sold, 
however, in the first instance, is com- 
puted not alone on the nominal rate 
of interest but as well on the bond 
discount, which is only a form of in- 
terest in disguise and, in the last 
analysis, is simply an adjustment of 
such interest to the psychology of the 
investment market. It was this addi- 
tional interest charge which the util- 
ity in the Maine case sought without 
success to capitalize by the issue of 
new stock. 


Protection of Bus Monopolies Refused for 
Undependable Service 


[  hamaniaioses must be vigilant in their 


rendition of service in order to nopolies. 


maintain the protection of their mo- 
This truth has been twice 
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exemplified in very clear cut recent 
rulings from Ohio and Indiana, re- 
spectively. In the Buckeye State, the 
supreme court affirmed the action of 
the Ohio Commission in granting a 
certificate to the Michigan-Ohio Bus 
Lines, Incorporated, over a route be- 
tween Toledo and Sylvania after the 
Black Hawk Bus Lines, Incorporat- 
ed, an existing certificate holder, had 
become bankrupt and its receiver had 
discontinued service when the com- 
pany’s busses were repossessed under 
chattel mortgages. The court said 


that the protection which the law of 
that state gives to existing utility 
service is to be extended only where 
the service is actual and not where it 
is problematical. 

The Hoosier Commission, in a sim- 
ilar spirit, held that the action of the 
Greyhound Lines in twice discontin- 
uing a part of its bus service only to 
re-establish it when applications were 
filed by another company was suffi- 
cient to warrant the authorization of 
a competitive certificate to another 
motor carrier. 


Police and Commission Clash Over the Regulation of 
Washington Taxicabs 


D OES the exercise of jurisdiction 
by a Public Utilities Commis- 
sion ever clash with other governmen- 
tal bodies? One would think, because 
of the highly specialized field of ac- 
tivity for these regulatory bodies, 
that their functions would be so clear- 
ly defined as to avoid any possibility 
of conflict with other branches. Yet 
the District of Columbia Commission 
seems to be having its trouble these 
days trying to keep the metropolitan 
police of Washington, D. C., from 
feeling as if their province were being 
invaded. 

The difficulty appears to have start- 
ed with an attempt of the ‘District 
Commission to regulate taxicabs in 
the capitol city. Taxicab troubles are 
nothing new for Washington. Back 
as far as 1916 the Commission battled 
its way all the way up to the United 
States Supreme Court in order to vin- 
dicate its right to regulate taxicabs 
as public utilities. Since then the Dis- 


trict of Columbia has been one of the 
few jurisdictions in which taxicab 
service has been regulated to any ex- 
tent by the Commission. 

More recently the Commission 
made an attempt to compel taxicab 
operators in the Capitol City to file 
rate schedules and indemnity insur- 
ance as well as to meet certain stand- 
ards as to meters, brakes, and other 
equipment. 

This brought a protest from Major 
Harry G. Pratt, superintendent of the 
Washington police, who claimed the 
question of whether or not taxicabs 
were meeting proper requirements for 
safe operations was primarily a mat- 
ter for the police department to de- 
termine. 

The Commission’s answer to this 
was another order issued January 
31st constituting all policemen on the 
local police force as agents of the 
Commission in enforcing the new 
taxicab regulations. The next move 
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came the next day from Major Pratt 
who halted the enforcement of the 
Commission’s regulation and issued 
general orders to his precinct com- 
manders to forget them until further 
notice. 

Meantime, the Bell Cab Company, 
a flat-rate organization operating 
anywhere in the city for a specified 
fare, had filed a suit in the District 
supreme court to restrain the enforce- 
ment of the Commission’s order while 
the Commission continued to issue 
permits to those operators of which it 
approved and the Washington police 
openly blinked at violations which 
occurred everywhere. 

Next came a decision from Justice 
Wheat granting the Bell Company a 
temporary injunction on the ground 
that the Commission had no jurisdic- 


tion to require indemnity insurance 
from a taxicab company operating 
only on phone calls and not “cruising” 
on the streets for “pick-up” passen- 
gers. 

The latest development in this in- 
teresting situation is an announce- 
ment from Assistant Corporation 
Counsel Robert E. Lynch to the effect 
that the Commission is determined to 
appeal from the decision of the high- 
est court in order to vindicate the 
Commission’s right to regulate taxi- 
cab service. At this writing the Com- 
mission appears to be the loser, but 
it seems determined to continue its 
efforts as one of the pioneers in the 
field of taxicab regulation, and judg- 
ing by its past performance of 1916 
in the Terminal Taxicab Case, it may 
yet get the last laugh. 


e 


Utilities Are Exempt from Anti-Trust Law 


the court’s holding is neither new nor 
startling—in fact, as Judge Cooley 
intimates, it follows almost as a nec- 
essary corollary to Commission regu- 


NTI-TRUST laws and public serv- 
ice regulation are in irreconcil- 
able conflict so far as utility corpora- 
tions are concerned, in the opinion of 
Judge J. A. Cooley of the supreme 
court of Missouri (Division Two) in 
reversing a judgment holding the 
Union Electric Light & Power Com- 
pany of St. Louis to be civilly liable 
for treble damages for violating the 
Missouri anti-trust law, This judg- 
ment had been obtained on the claim 
by the Laclede Gas Light Company 
of St. Louis that the Union Company 
had diverted electric service contracts 
from the Laclede Company through 
the bribery of an employee. 
While this decision is significant in 
that it settles with the authority of 
the Ozark State an old question, yet 


lation. Public service, be it street 
railway, telephone, electricity, or oth- 
er forms, are necessarily monopolies. 
The very purpose of regulating com- 
panies was to avoid the economic 
waste resulting from the unnecessary 
duplication of facilities—a waste that 
had to be paid for by the consumers. 

Since, therefore, it is better to have 
one street railway or one telephone 
company in a given community sub- 
ject to regulation than it is to have 
two such companies competing with 
each other in the same field, anti-trust 
laws which penalize monopolies are 
simply inapplicable. 
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MAINE PUBLIC UTILITIES COMMISSION 


Re Central Maine Power Company 


[U-982.] 


Security issues — Purpose — Capitalization of bond discount. 
1. The Commission cannot properly, justly, legally authorize the issuance 
of capital stock against bond discount which represents that portion of 
the difference between the price realized by the company and the par of 
the securities outside of the expense items such as printing, legal fees, 
and trustees’ fees, p. 2. : 


Security issues — Purpose — Refunding obligations — Original notes for bond 
discount. 

2. The Commission is neither required nor authorized to approve the issu- 
ance of capital stock to refund notes incurred directly in connection with 
and representing bond discount, under a statute which does not permit 
the capitalization of bond discount and which permits the refunding of 
obligations only when these obligations were themselves incurred for pur- 
poses for which new securities may be authorized, p. 19. 


Return — Amortization of bond discount. 
Discussion of the amortization of bond discount as a deduction from in- 
come, p. 6. 


Accounting — Treatment of bond discount. 
Discussion of the uniform classification of accounts in relation to the 
treatment of bond discount, p. 6. 


[January 14, 1930.] 


P ETITION for the approval of an issue of common stock by 
an electric utility; petition demed. 


P.U.R.1930B.—1. 1 
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APPEARANCES: Everett H. Haxcy, 
Nathaniel W. Wilson, Lewis A. Bur- 
leigh, Jr., for petitioner. 


By the Commission: The peti- 
tioner in this case (Central Maine 
Power Company) is engaged in the 
business of generating and distribut- 
ing electricity for light, heat, and 
power throughout the central part of 
this state. It is a subsidiary of the 
New England Public Service Com- 
pany and is the largest public utility 
of its kind operating in Maine. It 
was organized by virtue of Chapter 
104 of the Private and Special Laws 
of 1907, with amendments from time 
to time and in ways not now perti- 
nent to this inquiry. The petition, 
bearing date of February 14, 1928, 
asks the approval of this Commission 
for the issuance of : 

“Not exceeding 7,913 shares of the 
common capital stock of the company 
for the purpose of the discharge and 
lawful refunding of its obligations, 
to-wit: Its obligations incurred in 
providing the necessary funds for the 
acquisition of property used for the 
purpose of carrying out its corporate 
powers, and for the construction, 
completion, extension, and improve- 
ment of its facilities, and the improve- 
ment and maintenance of its service, 
to the amount of $791,386.61, which 
is the amount of unamortized dis- 
count on the several bond issues of 
Central Maine Power Company.” 

The petitioner also alleges that : 

“Central Maine Power Company 
has issued, from time to time, its 
bonds in manner as shown in this pe- 
tition. . . The bonds so is- 
sued have been sold by the company 
at a price less than the par value of 


said bonds. All of said bonds were 
sold for the purpose of acquiring 
funds for the acquisition of property 
for the carrying out of the company’s 
corporate powers, for the construc- 
tion, completion, and extension of 
its plants and properties, and for 
the improvement and maintenance 
of its service to the public. In 
each case of the acquisition of prop- 
erty and the construction of plants 
and properties, the company has is- 
sued securities in principal amount 
sufficient only to pay for the actual 
cost, or a proportionate part there- 
of, of such properties. The sale of 
such bonds at a discount has made 
necessary the raising of funds by 
other means to provide the difference 
between the cost of the property, or 
a proportionate part thereof, and the 
proceeds realized from the sale of 
bonds. This difference in money re- 
quired, usually denominated as bond 
discount, has been secured by the 
company by borrowing the same from 
various banks or others in the form 
of loans maturing not more than 
twelve months from the respective 
dates thereof. The company has 
necessarily been compelled to renew 
such loans from time to time. The 
notes of the company securing such 
loans, whether issued originally or in 
renewal, are the obligations of the 
company which it proposes to dis- 
charge and refund by the proceeds of 
common stock, the authorization for 
which is requested in this petition. 


” 


[1] Briefly stated, the petition asks 
authority from this Commission to 
issue 7,913 shares of common capital 
stock for the purpose of discharging 
short term obligations which the peti- 
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tioner states and the evidence shows 
were incurred by reason of selling its 
various issues of bonds at a discount. 

Upon due notice being given, hear- 
ing was held at the office of the Com- 
mission in Augusta on the 25th day 
of July, 1928, at 10 o’clock in the 
forenoon. At the request of the peti- 
tioner such hearing was continued 
and concluded August 2, 1928. 


Evidence in the Case 


Exhibits were offered and admitted 
in evidence showing the date of the 
various bond issues, the principal 
amount of each, the price at which 
they were sold to brokers, the pro- 
ceeds, the retail price at which the 
securities were sold to the public, the 
yield at retail price, and the discount 
suffered. There was also evidence in- 
troduced showing the expense in- 
curred in connection with the various 
issues, the unamortized debt discount 
and outstanding notes payable, includ- 
ing debenture notes authorized by the 
Commission under U-673. 

These schedules in detail show that 
the petitioner has from time to time, 
between the dates of March 28, 1910, 
and December 1, 1927, issued bonds 
in an aggregate par amount of $19,- 
066,500. That these bonds were sold 
to brokers at prices ranging all the 
way from 82 to par, the total pro- 
ceeds amounting to $17,747,475. 
That the discount suffered on sale of 
these securities was the sum of $1,- 
319,025. That of this amount there 
has been already amortized under the 
orders of this Commission $527,- 
638.39. That the balance of unamor- 
tized bond discount at date of peti- 
tion was $791,386.61. 

This balance is strictly bond dis- 


count and is entirely exclusive of any 
expense such as printing, legal fees, 
trustees’ fees, or other like expendi- 
tures incident to a bond issue; it 
represents that portion of the differ- 
ence between the prices realized by the 
company and the par of the securi- 
ties outside of the expense items 
above referred to, unamortized at the 
date of the petition in this case, and 
is the amount which the company 
now seeks to capitalize. 

It was established by the evidence, 
and is not in dispute, that, on the 
various issues of bonds of this com- 
pany, discounts to the amount above 
stated were suffered owing to the in- 
ability of the bonds to command an 
amount in the market equal to their 
par value. As above shown, a con- 
siderable portion of this discount has 
been already amortized under the 
Commission’s orders but at the time 
of the filing of the petition there re- 
mained the sum of $791,386.61 un- 
amortized and carried on the books 
and balance sheet of the company as 
a debit, offset on the credit side of 
the company’s accounts by promis- 
sory notes issued by the petitioner for 
temporary loans in this amount. 


Petitioner's Basic Claim 


It is the petitioner’s claim that these 
notes may now properly be refunded 
by the issue of common stock, which 
is the precise question to be deter- 
mined by us. 

To state the problem in another 
way, may this Commission properly, 
justly, legally authorize the issuance 
of capital stock against this bond dis- 
count? We think not, and since the 
question is one which has produced 
some confusion and conflict of au- 
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thorities, we shall state our reasons 
for denying ppetitioner’s request 
at somewhat greater length and 
more in detail than is our usual cus- 
tom. 


Maine Statute 


The statute under which the peti- 
tion in the instant case is brought and 
which confers upon the Commission 
such authority as it possesses with 
reference to the issuance of securities 
by public utilities is found in Revised 
Statutes, Chapter 55, § 37, as amend- 
ed by the Public Laws of 1919, Chap- 
ter 128, as amended by the Public 
Laws of 1925, Chapters 76 and 133, 
as further amended by the Public 
Laws of 1927, Chapter 82. which pro- 
vides as follows: 

“Any public utility now organized 
and existing or hereafter incorporated 
under and by virtue of the laws of 
the state of Maine and doing busi- 
ness in the state may issue stocks, 
bonds which may be secured by mort- 
gages on its property, franchises or 
otherwise, notes or other evidences of 
indebtedness, payable at periods of 
more than twelve months after the 
date thereof, when necessary for the 
acquisition of property to be used for 
the purpose of carrying out its cor- 
porate powers, the construction, com- 
pletion, extension or improvement of 
its facilities, or for the improvement 
or maintenance of its service, or for 
the discharge or lawful refunding of 
its obligations, or to reimburse its 
treasury for moneys used for the ac- 
quisition of property, the construc- 
tion, completion, extension or im- 
provement of its facilities, or for the 
discharge or lawful refunding of its 
obligations, and which actually were 


expended from income or from other 
moneys in the treasury of the cor- 
poration not secured by, or obtained 
from the issue of stocks, bonds, notes 
or other evidences of indebtedness of 
such corporation, or for such other 
purposes as may be authorized by 
law; provided and not otherwise, that 
upon written application, setting forth 
such information as the Commission 
may require, there shall have been se- 
cured from the Commission an order 
authorizing such issue and the amount 
thereof and stating that in the opin- 
ion of the Commission the sum of 
the capital to be secured by the issue 
of said stocks, bonds, notes, or otlier 
evidences of indebtedness is required 
in good faith for purposes enumerat- 
ed in this section; but the provisions 
of this chapter shall not apply to any 
stocks or bonds or other evidences of 
indebtedness heretofore lawfully au- 
thorized and issued; provided, how- 
ever, that the Commission may at the 
request of any public utility approve 
the issue of any stocks or bonds here- 
tofore authorized but not issued. For 
the purpose of enabling the Commis- 
sion to determine whether it shall is- 
sue such an order, the Commission 
shall make such inquiries for investi- 
gation, hold such hearings, and exam- 
ine such witnesses, books, papers, 
documents, or contracts as it may 
deem of importance in enabling it to 
reach a determination. No order of 
the Commission authorizing the issue 
of any stocks, bonds, notes, or other 
evidences of indebtedness shall limit 
or restrict the powers of the Commis- 
sion in determining and fixing any 
rate, fare, toll, charge, classification, 
schedule, or joint rate as provided in 
this chapter; . . 1 
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Analysis of Maine Statute 


Thus it will be seen that the statute 
imposes upon this Commission cer- 
tain duties and confers upon it cer- 
tain authority with respect to the ap- 
proval of all security issues (except 
those maturing within twelve months 
of the date of issue), prescribing the 
conditions and defining the purposes 
for which such securities may be is- 
sued. Provision is made for the 
issuance of securities for certain pur- 
poses therein enumerated including 
the reimbursement of the treasury for 
moneys not obtained from the issue 
of securities, which were actually ex- 
pended for the purposes mentioned. 
The statute at once clearly states the 
primary purposes for which securi- 
ties may be issued, viz: (1) For the 
acquisition of property to be used for 
the purpose of carrying out its cor- 
porate powers; (2) For the con- 
struction, completion, extension, or 
improvement of its facilities; (3) for 
the improvement or maintenance of 
its service; then following in logical 
sequence to this recital of the pur- 
poses for which securities may be au- 
thorized is the provision (4) for the 
discharging and refunding of these 
obligations of the utility; and further 
(5) for the reimbursement of the 
treasury for actual expenditures for 
such lawful purposes as the statute 
authorizes. 


Financial and Accounting Phases of 
Problem 


While the financial phases of this 
problem reflected in accounting prac- 
tices should be given due considera- 
tion, nevertheless such recognition 
must necessarily be restricted to the 


limitations provided by the statute 
enacted by the legislature, which we 
think it fair to presume contemplated 
would be construed and administered 
with due regard to universally recog- 
nized and conservative methods of 
finance and accounting. 


Statute Authorizing Accounting 
System 


Other provisions of said Chapter 
55 authorize and empower this Com- 
mission to prescribe a uniform sys- 
tem of accounts and the form of all 
books and accounts required to be 
kept by every public utility as fol- 
lows: 

Section 17. “Every public utility 
shall keep and render to the Commis- 
sion, in the manner and form pre- 
scribed by the Commission, uniform 
accounts of all business transacted. 
In formulating a system of account- 
ing for any class of public utilities 
the Commission shall consider any 
system of accounting established by 
any Federal law, Commission, or de- 
partment, and any system authorized 
by the national association of such 
utilities.” 

Section 19. “The Commission 
shall prescribe the forms of all books, 
accounts, papers, and records required 
to be kept, and every public utility is 
required to keep and render its 
books, accounts, papers, and records 
accurately and faithfully in the man- 
ner and form prescribed by the Com- 
mission and to comply with all direc- 
tions of the Commission relating to 
such books, accounts, papers, and 
records; . . = 

Section 21. 


“No public utility 
shall keep any other books, accounts, 
papers, or records of its business 
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transacted than those prescribed 


or approved by the Commission; 


Uniform Classification of Accounts 


By virtue of these statutory pro- 
visions the Commission in 1915 
adopted a Uniform Classification of 
Accounts for Electrical Utilities, a 
revision of which became effective 
January 1, 1924; it was formulated 
in accordance with rules and prac- 
tices recognized by the Interstate 
Commerce Commission and in line 
with the modern accounting practices 
of other Commissions throughout the 
country. The regulations and pro- 
visions for the disposition of bond 
discount provided for in our classifi- 
cation are the same as recommended 
by the National Association of Rail- 
way and Utilities Commissioners for 
the use of all electrical utilities and an 
examination of its provisions will 
show that bond discount must not find 
its way into the capital account of the 
utility. 

The following definite rules, direc- 
tions, and instructions may be found 
in our Electrical Utility Classification, 
with which petitioner is entirely fa- 
miliar, and which it is required to 
follow in setting up and maintaining 
its accounting systems: (page 20) 

131. Unamortized Debt Discount 
and Expense. “When funded debt 
securities and other evidences of in- 
debtedness are disposed of for a con- 
sideration whose cash value is less 
than the sum of the par value of the 
securities or other evidences of in- 
debtedness and of the interest there- 
on accrued at the time the transfer 
takes place, the excess of such sum 
on the par value and accrued interest 


over the cash value of the considera- 
tion received shall be charged to this 
account. 

To this account shall also be 
charged all expense connected with 
the issue and sale of evidences of 
debt, such as fees for drafting mort- 
gages and trust deeds, fees and taxes 
for recording mortgages and trust 
deeds, cost of engraving and printing 
bonds, certificates of indebtedness and 
other commercial paper having a life 
of more than one year, fees paid trus- 
tees provided for in mortgages and 
trust deeds, fees and commission paid 
underwriters and brokers for market- 
ing such evidences of debt, and other 
like expense. At or before the close 
of each fiscal period, therefore, a pro- 
portion of such discount and expense 
based upon the life of the security to 
maturity shall be credited to this ac- 
count and charged to ‘Amortization 
of Debt Discount.’ 

Such discount and expense may, if 
desired, be extinguished more rapidly 
through charges of all or any part 
of it, either at the time of issue or 
later, to the year’s profit and loss ac- 
count.” 


Classification Instructions 


The above provisions of Account 
131 are further explained and more 
particularly defined under § 3, Gen- 
eral Instructions for Balance Sheet 
Accounts, on pages 14 and 15 of said 
Electrical Utility Classification as fol- 
lows: 

“Ledger accounts shall be provided 
to cover discounts, expense, and pre- 
miums at the sale of each class of 
long-term debt (including receiver’s 
certificates) issued or assumed by the 
accounting company. The total of 
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the net debit balances remaining in 
these several accounts shall be includ- 
ed in Account No. 131 ‘Unamortized 
Debt Discount and Expense,’ and the 
total of the net credit balances in ac- 
count No. 251 ‘Unamortized Pre- 
mium on Debt.’ 

By the term ‘discount’ is meant the 
excess of the par value of the securt- 
ties issued or assumed and the ac- 
crued interest thereon, over the actual 
cash value of the consideration re- 
ceived for such securities. By the 
term ‘premium’ is meant the excess 
of the actual cash value of the con- 
sideration received for securities is- 
sued or assumed over the par value 
of such securities and the accrued in- 
terest theron. 

“By the term ‘expense’ is meant all 
expense in connection with the issue 
and initial sale of evidences of debt, 
such as fees for drafting mortgages 
and trust deeds; fees and taxes for 
issuing or recording mortgages and 
trust deeds; cost of printing bonds, 
certificates of indebtedness, and other 
commercial paper having life of more 
than one year; fees paid trustees act- 
ing under mortgages and trust deeds ; 
fees paid for legal services to trus- 
tees relative to mortgage securities; 
fees and commissions paid underwrit- 
ers and brokers for marketing such 
evidences of debt; and other like ex- 
pense. 

“Each month (or other account- 
ing period) there shall be charged to 
iacome account ‘Amortization of Debt 
Discount and Expense’ a proportion 
(based upon the ratio of such fiscal 
period to the remaining life of the re- 
spective securities) of each of the 
debit balances in these accounts, and 
correspondingly there shall be credit- 
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ed to income account ‘Amortization 
of Premium on Debt’ a similar pro- 
portion of each of the credit balances 
in these accounts. 

“When any long term debt which 
has been actually issued to ‘bona fide’ 
holders for value is reacquired by the 
accounting company, a proportion of 
the balance remaining in the accounts 
covering discount, expense, and pre- 
mium on long term debt of the class 
of security reacquired shall be cred- 
ited or charged, as may be appropri- 
ate, to Profit and Loss. Such propor- 
tion shall be based upon the ratio of 
the par value of the security reac- 
quired to the par value of all the se- 
curities of the same class actually out- 
standing immediately before such re- 
acquirement. This does not apply to 
the purchase of securities solely for 
special funds in which the account- 
ing company carries at cost instead 
of par value securities issued or as- 
sumed by itself. 

In case, however, the premium or 
discount realized at the prior sale of 
the securities reacquired has been in- 
cluded (in excess of the proportion 
authorized in the text of fixed capital 
Account No. 374 ‘Interest during 
Construction’) in an asset account 
other than the premium account, such 
asset account shall be concurrently ad- 
justed through Profit and Loss to the 
extent of such excess of the premium 
or discount previously included there- 
in with respect to the securities re- 
acquired. 

Except as provided in Account No. 
374, ‘Interest during Construction,’ 
no discount on long term debt shall 
be charged to or included in any ac- 
count as a part of the cost of acquir- 
ing any property, tangible or intangi- 


































MAINE PUBLIC UTILITIES COMMISSION 


ble, or as a part of the cost of opera- 
tion.” 


Bond Discount Defined and Ililus- 
trated 


It will be seen that “bond dis- 
count” as it is defined in our classi- 
fication is the excess of the par value 
of the security issued or assumed 
over the actual cash value of the con- 
sideration received for the same. 
Thus if a 54 per cent 20-year bond, 
having a par value of $100 is sold 
for $91.50, the difference of $8.50 is 
deemed a discount. Conversely, when 
a 54 per cent 20-year bond, hav- 
ing a par value of $100 is sold for 
$103, the excess of $3 is deemed a 
premium. In the first instance the 
return to the purchaser and the cost 
of borrowing to the seller is increased 
to 6} per cent instead of the nominal 
rate of 54 per cent, whereas in the 
second instance it is obvious that in 
the increased amount received in the 
sale of the bond the return to the pur- 
chaser and the cost of borrowing to 
the seller is decreased. 

Bond discount is generally consid- 
ered to be an indication of the finan- 
cial standing of a corporation and to 
a certain extent reflects its credit. 
That bonds issued under mortgages 
having fixed terms and interest rates 
should be sold on a basis which will 
meet changing market conditions, is 
a practice so well recognized that its 
advantages need scarcely be demon- 
strated. The rate of return on bonds 
sold, however, under such conditions, 
is computed not alone on the nominal 
rate of interest but as well on the 
bond discount, which is essentially a 
form of interest and in the last analy- 
sis is simply an adjustment of such 


interest to the psychology of the in- 
vestment market. It is this addi- 
tional interest charge which the peti- 
tioner in this case in reality seeks au- 
thority of this Commission to capi- 
talize. 


Petitioner's Comprehensive Brief 


We have examined with a great 
deal of interest and profit the very 
comprehensive brief filed in behalf of 
the petitioners, evidently prepared by 
its attorneys with much care and en- 
tailing a great deal of research. An 
unusual feature of this brief is the 
fact that authorities are cited and 
quoted upon both sides of the issue 
here involved, with creditable frank- 
ness, presenting the problem from all 
angles, wherefrom much material 
may be gathered which appears to be 
in utter contradiction of the petition- 
er’s theory, tending rather to support 
the position taken by many regulatory 
commissions and other authorities to 
the effect that bond discount ts merely 
a form of interest which should be 
amortized over the life of the bond to 
be charged against income in the na- 
ture of an expense item, rather than 
treated as an asset which may be 
capitalized. 


Accounting ‘Authorities Cited 


The following quotation from “Fi- 
nancing of Public Service Corpora- 
tions” by Milton B. Ignatius, cited in 
petitioner’s brief, points out very 
clearly that the author recognizes 
bond discount as a part of the inter- 
est rate, viz: 

“Similarly, a corporation may dis- 
count its bonds. It can offer to ac- 
cept an amount less than the par 
value, although it will be obligated to 
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pay par upon maturity. The discount 
will represent an advance payment 
for the use of money, and since ‘the 
bonds are currently interest-bearing, 
to the nominal interest rate must be 
added the rate prepaid by discount, 
and the result will be the effective in- 
terest rate. 

“There may be a number of condi- 
tions warranting the issue of bonds at 
a discount. The prospective pur- 
chaser may consider himself entitled 
to a greater than the nominal rate of 
interest, either because of the terms 
and conditions of the bonds or be- 
cause of the risk of the enterprise. 
He takes that extra interest by dis- 
counting the loan.” 

We agree perfectly with what Mr. 
Ignatius says and since the discount 
on bonds thus sold for less than par 
does represent as he says—‘“an ad- 
vance payment for the use of money” 
and is, therefore, a part of the inter- 
est charge, we see no reason why it 
should not be handled or treated as 
such and charged against income 
rather than considered as an asset to 
be capitalized and thus reflected in 
the capital account of the company. 

A quotation from “William Morse 
Cole’s Accounts, Their Construction 
and Interpretation,” shows the fallacy 
of the argument that bond discount 
may properly be treated as a true as- 
set, viz: 

“So far we have considered inter- 
est obligations from the point of view 
of the investor. The issuer of such 
obligations sometimes gets into diffi- 
culty because of confusion in his ac- 
counts. Suppose a railroad issues 
$10,000,000 of bonds, payable in for- 
ty years, paying interest at 5 per cent 
in semi-annual instalments. The pub- 


lic faith in the road is not on a 5 per 
cent basis, but thinks 5} per cent 
should be paid. The bonds will then 
sell at a discount, and will be worth 
(theoretically) $9,194,676.48. 

“If the bonds are taken at 92, the 
road will get $9,200,000. The obli- 
gation of $10,000,000 must appear 
among its liabilities, of course, and 
only $9,200,000 in cash can appear as 
an asset. The other $800,000 is 
what? It cannot be charged as a loss, 
for the road has lost nothing, and 
hence it. must be an asset. What is 
the asset? It is the privilege of using 
$10,000,000 at an interest rate of 5 
per cent when the market rate is 54 
per cent.” 

The opening paragraph disposes of 
any doubt that the actual subject un- 
der discussion is the basis of inter- 
est payments. In the example given 
we are at a loss to follow the rea- 
soning of the author, nor can we 
agree with his conclusions that the 
road in question had the privilege of 
using $10,000,000 at a 5 per cent rate. 
Mathematical computation proves the 
fact that the road had somewhat less 
than $9,200,000 to use, not at the 5 
per cent interest rate, but at what he 
calls the “market rate” of 54 per cent 
which comprehends the annual amor- 
tization of the discount suffered. To 
class this additional yearly interest 
charge as a “true, valuable asset” 
seems both illogical and without foun- 
dation in fact. 


Bond Discount Merely Interest 


Unamortized bond discount. is 
merely a deferred debit account to 
be reduced by periodical charges to 
income along with other interest ac- 
cruals. The total discount may be 
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charged in one lump sum to profit and 
loss, but since this method not only 
conflicts with the rules of the Inter- 
nal Revenue Department but also re- 
sults in confusion in arriving at the 
net yearly income of the utility, 
amortization is recognized as the bet- 
ter practice. It is clear that bond dis- 
count is a part of the interest which 
must be paid for the use of the 
amount realized from the sale of the 
bonds. The only difference between 
this form of interest and the interest 
paid to the bondholder annually is 
that the former will be paid not an- 
nually but in one sum at maturity 
when the bonds are retired or re- 
funded. Ben Avon v. Ohio Valley 
Water Co. (1918) 260 Pa. 289, 
P.U.R.1918D, 49, 63, 103 Atl. 744; 
Re Indiana Fuel & Light Co. (Ind. 
1919) P.U.R.1920A, 414. 

Whitten-Wilcox in their work on 
“Valuation of Public Service Cor- 
porations,” Vol. 2, page 1137, in 
treating the subject of “Bond and 
Stock Discount and Expense in the 
Accounting Systems,” say : 

“At first the cost of money was put 
forward chiefly in the form of bond 
discount, but analysis soon made it 
clear that bond discount is merely de- 
ferred interest, and, therefore, that 
the capitalization of bond discount as 
a part of construction cost would be 
a recognition of the incorrect practice 
of paying interest or operating ex- 
penses out of capital. True, interest 
during construction is recognized as a 
proper capital charge, but if the total 
amount of discount on bonds were to 
be capitalized, it would mean not 
merely the capitalization of interest 
during construction but the capitaliza- 
tion of a portion of the interest paya- 
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ble during the entire life of the bonds, 
ordinarily extending many years into 
the operating period. In other 
words, bond discount and expense are 
recognized as a form of interest, and 
the proportion of the entire amount 
of such discount and expense applica- 
ble to the construction period may 
properly be capitalized as interest dur- 
ing construction.” 

The New York Public Service 
Commissions require that all dis- 
counts and commissions and all ex- 
penses connected with the sale of 
bonds shall be charged to a suspense 
account and not to capital. So the 
recent rule of the Interstate Com- 
merce Commission, in relation to ac- 
counts of electric railways, forbids 
the charging of either discounts or 
commissions to construction. The 
system of accounts adopted by the 
American Telephone & Telegraph 
Company excludes discount from con- 
struction account. 

The capitalization of bond discount 
changes the temporary status of this 
item to a permanent fixed asset. In 
other words, the effect of capitaliza- 
tion is to add the amount of discount 
to the fixed capital of the utility, 
which necessarily would have to be 
so accounted for in the records and 
books of account. 


Obligations Represent Bond Discount 


It is stated in behalf of the peti- 
tioners that: 

“It is not seeking to capitalize bond 
discount as such. To be sure 
the obligations sought to be dis- 
charged by the proposed issue of 
stock were obligations incurred by 
reason of the discount suffered by 
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your petitioner in the past on its vari- 
ous bond issues. 

We cannot allow ourselves to be 
confused upon this issue simply be- 
cause the petitioner has seen fit to 
borrow money on short term notes in 
an amount equal to the discount suf- 
fered incident to selling its bonds be- 
low par, even though it was a trans- 
action co-incident therewith. Under 
the statute already quoted (§ 37, 
Chapter 55), promissory notes given 
on twelve months time or less may be 
issued by any public utility without 
order or authority of this Commis- 
sion. 

The statute has expressly exempted 
from our control the issue of notes 
by public utilities given on one year 
or less, so that as to such financing, 
it is entirely managerial. The legis- 
lature has placed the matter of such 
issues wholly in the hands of the 
managers of the companies. 

If “bond discount” as such may 
not be capitalized either in the form 
of stock or bonds under the authority 
of this Commission, then surely we 
would not be justified in placing the 
seal of our approval upon the issu- 
ance of securities to refund notes 
which represent the same identical 
sums for which they were originally 
given in negotiating loans or borrow- 
ing money—notes which are admit- 
tedly “obligations incurred by reason 
of the ‘discount suffered,’”’ meaning 
the same identical bond discount, 
which we say may not be capitalized 
at all. 

This intermediate step taken by is- 
suing notes for the “discount suf- 
fered,” in our opinion does not 
strengthen the petitioner’s position, 
and should not be allowed to furnish 
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this or any other utility a method of 
accomplishing indirectly what would 
not be permitted initially. 

It is of interest to note in this con- © 
nection that much of the discussion 
contained in the petitioner’s able 
brief, as well as nearly all references 
and citations therein, goes directly to 
the question of the right or propriety 
of capitalizing bond discount as such. 
That the obligations sought to be 
converted into capital stock were in- 
curred by reason of its bond discount 
is fully admitted by the petitioner; 
simply because there is a second or 
intermediate step in the financing or 
in the actual method of bookkeeping 
does not alter the fact that the final 
result sought to be accomplished is 
the capitalization of the discount on 
bonds for the amount of which these 
notes were given and although peti- 
tioner states that “it is mot seeking to 
capitalize bond discount as such,” it 
has nevertheless built a large part of 
its discussions around this thesis and, 
as stated, very nearly all citations of 
authority and quotations from Com- 
mission decisions and other authori- 
ties deal with the specific question of 
the right or wisdom of capitalizing 
bond discount as such. 


Analysis of Cases 


INDIANA—We are impressed that 
present day thought in relation to this 
subject is well expressed in the In- 
diana cases cited by petitioner, from 
two of which we will briefly quote. 

Re Citizens Teleph. Co. (1918) 
P.U.R.1919B, 352. In this case, the 
Commission ruled that bond discount 
is a form of interest which if capital- 
ized would be a permanent charge 
even though in the meantime the 





bonds had been retired with a profit. 
At pages 355-357 the Commission 
said: 

“Bond discount, in the final analy- 
sis, is interest. The proposal 
to capitalize discount cannot stand in 
the light of analysis. Large interests 
have abandoned such contentions. 
Discount is simply a method 
of equalizing interest. It is the policy 
of this Commission to require the 
amortization of discount on securities 
issued under its authority. The pur- 
pose of such amortization, among 
other things, is to maintain a parity 
between the par value of the bonds 
sold and the value of the property ad- 
ded from the proceeds of the sale.” 

Re United Pub. Service Co. (1920) 
P.U.R.1920C, 666, 669, the Commis- 
sion reiterates its position: 

“In the last analysis, this is a pe- 
tition to issue bonds to cover bond 
discount. The Commission 
has consistently refused to authorize 
the issuance of any kind of securities 
to cover bond discount. . . . In 
the case of Re Merchants Heat & 
Light Co. P.U.R.1919F, 664, it re- 
fused authority to fund bond discount 
even in the form of common stock. 
Bond discount is a form of interest 
and should not appear in the capitali- 
zation of a utility. The purpose of 
amortizing the discount is to put it 
on an annual basis like other forms 
of interest. Bond discount 
should be amortized during the life 
of the bonds on which the discount 
is suffered.” 

The Indiana Commission has thus 
stated its attitude toward the question 
in no uncertain terms and it does not 
seem to us that the analysis contained 
in petitioner’s brief or the criticism 
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based thereon is convincing since it 
would seek to accomplish, as in the 
instant case, by subterfuge or indirec- 
tion, what the Commission plainly 
says may not be done with its ap- 
proval. 


MontTana—The Montana Com- 
mission has discussed the fundamental 
principles underlying this question in 
Re Helena Light & R. Co. (1920) 
P.U.R.1920D, 668, 694, 695, in a 
rate case wherein the company was 
not permitted to include in the rate 
base the sum of $155,250 bond dis- 
count suffered in connection with its 
various issues. The Commission, 
after referring to its Uniform Classi- 
fication of Accounts and provisions 
thereunder, said: 

“The absence of specific provision 
for amortization is not authority 
for capitalization of bond discount. 
No inference is to be taken from 
designations of accounting heads in 
our Uniform Classification of Ac- 
counts for street railway, electric, and 
gas utilities other than that this Com- 
mission seeks a candid and complete 
revelation of the condition of the 
utility’s revenues and expenses, and 
hence prescribes the specific heads for 
their disclosure. The designation of 
an accounting head is neither ap- 
proval of the head, as such, nor—it 
goes without saying—of any amount 
that may be entered thereunder, 
whether for a valuation or for al- 
lowance as an operating expense. 
Whatever may be said of bond dis- 
count, the fact always remains that 
the sum discounted is not reflected in 
the physical plant devoted to public 
use. That bond discount may be nec- 
essary to obtain the money which ac- 
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tually goes into the plant affords no 
reason for exacting from consumers 
a return on a sum not appropriated 
to their direct needs. hs 

From all the information we are 
able to obtain, not alone from a care- 
ful examination of published deci- 
sions but through correspondence 
with practically every Public Service 
Commission in the country, we are 
impressed with the emphasis and una- 
nimity of their expressions against 
the capitalization of bond discount. 
Any earlier practices contrary to this 
procedure have been for the most 
part abandoned for what is apparent- 
ly recognized as a more enlightened 
view-point toward the relative values 
behind securities. 


MARYLAND—As an example of 
such change of attitude, the Mary- 
land Public Service Commission in a 
carefully prepared opinion and order 
filed July. 25, 1918, in Re Baltimore 
County Water & Electric Co. P.U:R. 
1918F, 522, at pages 565, 566 made 
the following ruling, which it has 
never reversed, viz. : 

“During the hearings in the pres- 
ent case, the assistant general counsel 
called the Commission’s attention to 
the fact that our estimate of the fair 
value of the property as of June 30, 
1914, contained an allowance of $57,- 
800 for discount on funded debt. He 
contended that such allowance had 
been improperly made, and filed a 
brief in support of his contention. 
The Commission is satisfied that such 
allowance was in error, and, without 
discussing the question the deduction 
will be made.” 

The petitioner asserts that the states 
which through their Public Service 
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Commissions have passed upon this 
question (admitting that the courts 
have not done so) are about evenly 
divided, wig: Arizona, California, 
Georgia, Illinois, Indiana, Montana, 
Nebraska, New Hampshire, and Wis- 
consin. It is admitted by petitioner 
that Georgia, Indiana, Montana, and 
Wisconsin are opposed but it is con- 
tended that Arizona, California, 
Illinois, Nebraska, and New Hamp- 
shire have all declared in favor of the 
proposition. 
We do not so read the cases— 


CaALiForNIA—A careful analysis of 
the California cases does not lead us 
to the conclusion that this Commis- 
sion recognizes the principle of capi- 
talizing bond discount and, indeed, 
counsel for petitioner in their able 
brief, while citing these cases in be- 
half of their contention, appear to 
criticize rather than to commend the 
language used by this Commission. 
In Re Nevada, C. & O. Teleg. & 
Teleph. (1926) P.U.R.1927B, 662, 
cited and analyzed, the petitioner in 
that case asked permission specifical- 
ly to issue $145,000 of Series A 6} 
per cent 20-year bonds at not less 
than 94 per cent and included therein 
an item “for the payment of the cost 
of issue and sale of the $145,000 of 
bonds, $12,203.” The Commission 
(at page 666) discusses this feature 
and disposes of it in the following 
language : 

“The company appropriates $12,- 
203 of the proceeds which it intends 
to obtain from the sale of $145,000 
of bonds to pay the cost of the issue 
and sale of such bonds. If applicant 
were to sell $145,000 of bonds at 94, 
it would incur a discount of $8,700. 
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This discount is apparently included 
in the $12,203. Deducting the $8,700 
from the $12,203 leaves a balance of 
$3,503 to cover the actual cost of is- 
suing and selling the bonds. We be- 
lieve that any expense tcurred by ap- 
plicant in connection with the issue 
and sale of the bonds should be paid 
out of applicant’s earnings and not 
with proceeds obtained from the sale 
of the bonds.” 

We do not see how any conclusion 
can be drawn from this language to 
support the theory that the California 
Commission has in this case approved 
either directly or by inference the 
principle of capitalizing bond dis- 
count. Neither of the other two cases 
cited from the California Commis- 
sion, viz: Re San Joaquin Light & 
P. Corp. (1926) P.U.R.1927B, 668, 


and Re Tracy Gas Co. (1926) P.U.R. 
1927C, 177 involve the problem of 
the capitalization of bond discount 
but go to the question only of com- 
mission and expense incurred in the 


sale of stock. It is, therefore, ob- 
vious that California must be elimi- 
nated from the list of _ states 
which recognize with approval the 
principle of capitalizing bond dis- 
count. 


ILLINoIs—Illinois is another state 
relied upon by petitioner but none of 
the reported cases either cited in its 
behalf or discovered by us in our re- 
search appears to go far enough to 
satisfy the call of petitioner’s brief; 
the cases cited being Re Chicago G. 
W. R. Co. (1915) P.U.R.1915A, 
800; Re Peoria R. Co. (1915) 
P.U.R.1915A, 804; Re National 
Teleph. & Electric Co. (1915) 
P.U.R.1915A, 872, and Re Southern 


Illinois Gas Co. 
1916C, 704. 

The 1915 cases seem fully disposed 
of, so far as the attitude of the Com- 
mission is concerned upon the ques- 
tion of bond discount, in the dissent- 
ing opinion of Commissioners Shaw 
and Yates in the Southern Illinois Gas 
Company Case (supra), in which is 
clearly stated the rule that had up to 
that time governed the Commission 
in its invariable practice not to per- 
mit bond discount “to become a part 
of the capital account,” and empha- 
sizes the principle that “Bond dis- 
counts are but another way of ex- 
pressing rate of interest.” While this 
is a dissenting opinion, and as such 
would only reflect the minority view 
upon the main question involved in 
the decision, nevertheless it sets forth 
in unmistakable language what the 
attitude of the Illinois Commission 
had been up to that time and presents 
reasoning well worth weighing in a 
consideration of how Illinois has 
handled the problem, viz.: (p. 733). 

“It has been the rule of this Com- 
mission, from the date of its organiza- 
tion to the present time, to permit 
bonds to be sold at a reasonable dis- 
count (the amount of the discount to 
be determined upon the conditions 
of the market at the time of the in- 
quiry); but in no instance has the 
issuance of bonds for capital purposes, 
either in the construction of an entire- 
ly new plant or for additions and 
betterments to property, been per- 
mitted by this Commission, in which 
the discount has been allowed to be- 
come a part of the capital account. 
It has been the invariable practice of 
this Commission to order all bond 
discounts to be amortized in equal 


(1916) P.U.R. 
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annual instalments during the life of 
the bonds. I believe it will be found, 
upon investigation, that this treat- 
ment of bond discounts is the uni- 
versal practice of other state Public 
Service Commissions,—a practice 
which I believe to be sound, both in 
theory and in economics. Bond dis- 
counts are but another way of ex- 
pressing rate of interest. In- 
asmuch as the amount of discount 
varies with the interest rate, the capi- 
talization in any instance, if the prin- 
ciple of capitalizing discounts were 
recognized, would then be a matter 
resting entirely with a utility or with 
the party issuing the bonds. The less 
the interest rate, the greater the rate 
of discount. Ordinarily a bond, bear- 
ing a low interest rate, when sold at a 
large discount, creates a greater bur- 
den upon the consumer than a bond 
sold at par at a higher interest rate. 
A condition of affairs, wherein the 
amount chargeable to capital account 
is entirely in the hands of a utility ‘un- 
doubtedly would defeat the purpose 
of the law, and, therefore, cannot be 
countenanced under any theory of 
regulation. 

“Should a. study be made of the 
findings of the various State Com- 
missions in rate-making proceedings, 
it will be discovered that the Com- 
missions in determining a reasonable 
rate of return, have taken into con- 
sideration the interest rate which 
should be allowed in order that bonds 
may be sold to net par to the com- 
pany, and have considered bond dis- 
counts as an interest rate in another 
form.” 

In the more recent cases coming 
before the Illinois Commission not 
reported but introduced in evidence 


as exhibits in the instant case, in the 
form of certified copies of Commis- 
sion decision, viz: Re Central Illinois 
Pub. Service Co. (No. 16533) handed 
down in 1926—and Re Illinois 
Northern Utility Co. (No. 16375) al- 
so decided and handed down in 1926, 
the Commission apparently in both 
cases permitted the capitalization of 
bond discount at the outset by the is- 
sue of bonds, contenting itself with a 
provision in both instances for amor- 
tization as follows: 

“ ... ell discounts, commissions, 
and expenses in connection with the 
issuance, approval, and sale of the 
bonds herein authorized to be issued 
shall be amortized out of the income 
of said company, by the pay- 
ment of equal monthly or annual in- 
stalments sufficient for such purpose; 
provided, however, that said company 
may, at any time prior to the com- 
plete amortization of said items, 
charge to profit and loss the entire 
amount thereof then remaining un- 
amortized.” 

In a general way this is what the 
Commissions of each of the other 
states relied upon by petitioner in sup- 
port of its contention have done 
(aside from California, previously 
discussed), viz: Arizona, Nebraska, 
and New Hampshire. 


ArizonA—Take the latest case 
bearing upon the question decided by 
the Arizona Commission in Re Cen- 
tral Arizona Light & P. Co. (1922) 
reported in P.U.R.1923A, 700, cited 
by petitioner, where the Commission 
in effect stated*that the discount on 
bonds refunded, being a part of the 
cost incident to the refunding process, 
should be amortized over a period not 
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longer than the life of the refunding 
bond. 


NeEBRASKA—So in the Nebraska 
cases, while it is often difficult to de- 
termine whether bond discount is in- 
tended to be treated as, or compre- 
hended within, the term “cost of 
financing,” yet Nebraska has un- 
doubtedly subscribed to this doctrine 
and falls in line with the states per- 
mitting this practice as shown by the 
discussion in Re Central Power Co. 
(1924) P.U.R.1924E, 641, in which 
the Commission, without discussing 
the reasons which impel the conclu- 
sion that they should authorize an 
amount of securities of sufficient par 
value to produce, when sold at a dis- 
count, the funds needed by the peti- 
tioner for the purposes named, makes 
the following provision : 

“A condition of this order will be 
that the discount on the bonds be 
amortized evenly through the life of 
the bonds, as a deduction from net 
earnings.” (p. 644). 


New HampsHtrE—New Hamp- 
shire has treated the subject in prac- 
tically the same way although in Re 
Hampton Waterworks Co. (1918) 
P.U.R.1918C, 171, 172, an attempt 
is made to trace the proceeds of capi- 
talized bond discount into plant by 
use of the following language: 

“Under our rules of accounting, 
the bond discount must be amortized 
during the life of the bonds, and will 
eventually be turned back into the 
plant investment out of earnings from 
the property.” 

Thus it will be seen that the states 
of Arizona, Nebraska, and New 
Hampshire have permitted the capi- 
talization of this item which we be- 
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lieve to be essentially an interest 
charge, and then, apparently recogniz- 
ing it as such, have undertaken to pro- 
vide for its amortization, which is 
manifestly what should be done with 
an expense item in the nature of in- 
terest ; but let us analyze this method 
and see how it will actually work out, 
since capitalization and amortization 
applied to the same specific item seem 
to us utterly incompatible and incon- 
sistent. 


Results of Capitalisation 


For example, a utility expends 
$100,000 chargeable to capital ac- 
count. Against this expenditure 
$100,000 par value of 20-year bonds 
are issued at 80 per cent of par, re- 
sulting in a discount of $20,000. If 
the discount is capitalized through 
issue of stocks the accounts stand 
thus: 

$100,000 Property, Bonds $100,- 
000. 

$20,000 Bond Discount, Stock 
$20,000. 

The utility had to provide from 
some other source $20,000 to pay for 
that amount of improvements and al- 
so at the end of twenty years it must 
be in a position to repay or refund the 
full face value of the bonds, viz.: 
$100,000 on which it realized but 
$80,000. The purpose of the amor- 
tization is to make up the difference 
between the face value of the bonds 
and the amount received from their 
sale. If such are the facts, at the end 
of twenty years the suspense account 
covering bond discount is wiped out 
in the creation of the amortization 
fund, and the utility is in position to 
retire the original issue of bonds. Up 
to this point the property value and 
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capitalization are equal. In the ex- 
ample under consideration wherein 
the discount has been capitalized 
there remains outstanding in addition 
to the bonds issued to the full value 
of the property, permanent capitaliza- 
tion to the amount of $20,000, issued 
against the discount, resulting in dis- 
parity between capitalization and 
property values. 

Thus it is demonstrated that the 
operation of the amortization has tak- 
en care of the discount at maturity 
as was intended but does not operate 
to offset or create property to the 
amount of $20,000 additional perma- 
nent capitalization covering the dis- 
count. 

Amortization in connection with 
capitalization seems to be entire mis- 
conception of the purpose of amor- 
tization which as before stated is to 
preserve parity between property ex- 
penditures and the par value of se- 
curities issued against such expendi- 
tures. : 

If bond discount is capitalized the 
results cannot be circumvented by an 
additional order for amortization. 


Practice of Maine Commission 


That the attitude of this Commis- 
sion upon this question has not been 
wholly consistent we will concede. 
An examination of the decisions on 
our files and the reported cases will 
disclose that up to and including 
1919 there was a gradual tendency 
toward the adopting of the policy 
which the petitioner in the instant 
case is striving for, which culminated 
in a single instance in 1919 of per- 
mitting capitalization of bond dis- 
count but never thereafter. 

This question appears to have first 


P.U.R.1930B.—2. 
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come before this Commission not long 
after it was constituted and organ- 
ized, in Re Westbrook Gas Co. 
(1915) P.U.R.1915B, 358. This 
was a request for securities for the 
purpose of refunding obligations in- 
curred for additions and improve- 
ments to plant where there was a trust 
deed securing the bonds which pro- 
vided that the amount thereof should 
not exceed 90 per cent of the cost of 
additions and betterments. The 
Commission found that included in 
the figures used as the basis for se- 
curities requested were certain sums 
representing bond discounts and com- 
missions, and said, at page 360: 

“Without deciding whether such 
items should, under any conditions, 
be capitalized, which is not before us 
in these cases, the terms of the trust 
deeds clearly signify that the par 
value of the bonds issued shall not ex- 
ceed 90 per cent of the actual cash 
cost of the additions to plant.” 

Thus it will be seen that the 
Commission here left the question 
open. 

In Re Central Maine Power Co. 
P.U.R.1918C, 792, which was a con- 
solidation or merger case with request 
for a security issue incident thereto 
and for other purposes, this Commis- 
sion in 1918 went a little farther and 
said in connection with an item which 
included a substantial sum for bond 
discount: (Page 798) 

“There is no technical objection to 
granting this request if it becomes 
necesessary.” 

Finally in 1919, in Re Central 
Maine Power Co. (U-329) the Com- 
mission crossed the border line for the 
first and only time in authorizing the 
issuance of 4518 shares of 7 per cent 





MAINE PUBLIC UTILITIES COMMISSION 


preferred stock for a variety of pur- 
poses, among them: 

“. . . to reimburse its treasury 
for capital expenditures made . . 
during a certain specific period, 
including interest during construction 
and discount on bonds.” 

There has never been any decision 
or action of the Commission since 
1919 to indicate any willingness what- 
soever to authorize the issuance of 
securities against bond discount, but 
on the contrary in Re Penobscot Pow- 
er Co. (U 607-1922) P.U.R.1922E, 
861, this Commission expressly re- 
fuses to allow such capitalization, 
saying, on page 864: 

“Tt has been the policy of this Com- 
mission to insist that common stock 
should be issued at not less than par. 
The price which the bonds will bring 
on the market depends primarily upon 
certain things, among which are the 
security and the rate of interest, and 
the availability of capital seeking in- 
vestment at the time such capital is- 
sues are offered. Ordinarily it is as 
well to permit the issue, at a discount, 
of bonds carrying a normal rate of 
interest, as to make the rate higher 
in order to command par for the 
bonds, but if that is done the sum of 
the stock and bonds so issued will ex- 
ceed the total amount of money im- 
mediately realized, and the absorption 
of the difference properly becomes a 
problem for the stockholders as the 
corporation proceeds. We _ believe 
that the price at which it is proposed 
to sell these bonds is reasonable under 
all the circumstances, but we shall 
provide im our decree that the dis- 
count on the bonds be amortized dur- 
ing the life of the bonds.” 

This direct refusal was the begin- 


ning of a positive policy on the part 
of this Commission against the capi- 
talization of bond discount which has 
been steadfastly adhered to ever 
since. 


Power and duty of Commission 


The statute (§ 37, Chapter 55) 
quoted at length in the early part of 
this decision indicates quite clearly 
the powers and the duties of this 
Commission regarding approval of 
security issues. It states the pur- 
poses for which “stocks, bonds, notes, 
or other evidences of indebtedness” 
may be issued; “provided and not 
otherwise there shall have 
been secured from the Commission 
an order authorizing such issue.” It 
seems entirely clear that the legisla- 
ture intended that the Commission 
should have such information regard- 
ing proposed security issues as it 
might require in order to determine 
whether “the sum of the capital to 
be secured by such issue . . is 
required in good faith for the pur- 
poses enumerated, # 

The law is founded on the police 
power of the state. It was enacted 
in pursuance of a public policy which 
was the result of such discussion and 
in recognition of certain generally ac- 
cepted economic principles and condi- 
tions, to the effect that public utilities, 
enumerated and made such by statu- 
tory definition (electrical, gas, water, 
telephone companies, and the like) 
are natural monopolies ; that in elimi- 
nating competition, regulation must 
take its place and ir order to be ef- 
fective the regulatory body (Public 
Utilities Commission) must possess 
the power of plenary supervision over 
certain of the business features of the 
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utility since in the final analysis they 
would be reflected in rates and quality 
of service, and since every expendi- 
ture, every share of stock, every bond, 
note, or other obligation issued, as 
well as every dereliction, is finally di- 
rectly or indirectly reflected in rates 
and quality of service to the public, 
the legislature has imposed upon the 
Commission as one of its duties 
scrutiny of and control over such se- 
curity issues. In this respect our 
statute does not differ materially from 
those of other states, practically all 
having Commissions or regulatory 
bodies constituted much like our own. 
121 Md. 179, 88 Atl. 347, 348, 47 
L.R.A.(N.S.) 1167, Ann. Cas. 
1915B, 728. 

The control of Commissions over 
matters of capitalization, as well as 
those of service and rate regulation, 
is discussed in the case of State ex rel. 
Missiouri S. R.:'Co. v. Public Service 
Commission (1914) 259 Mo. 704, 
168 S. W. 1156, where the court, 
speaking of regulation under a stat- 
ute similar to ours, said that since 
regulation lies within the police power 
of the state the legislature might prop- 
erly “charge the Commission with 
the duty of supervision over corporate 
bookkeeping, stock issues, bond is- 
sues, and the creation of other in- 
debtedness as well as in 
matters of safety and adequacy in 
service.” 

The necessity and advantage of 
state control over the issue of stocks 
and bonds by utilities is indicated also 
by the court in the case of Fall River 
Gas Works v. Gas & Electric Light 
Comrs. (1913) 214 Mass. 529, 537, 
102 N. E. 475, in which the court, 
after reviewing at length the history 


of the early statutes authorizing the 
issue of stocks, bonds, and securities 
by corporations, said : 

“In view of the legislation leading 
up to St. 1894, chap. 450, and of the 
obvious reasons, so far as respects the 
public served by these corporations, 
and reasons somewhat different but 
equally obvious so far as respects the 
bondholders and stockholders, for a 
change which should result in an au- 
thoritative and more efficient enforce- 
ment of the law as to the issue of 
stock, we are of opinion that it was 
the manifest purpose and legal effect 
of this statute, re-enacted in R. L. 
chap. 109, § 24, to change the whole 
method of the issue of stock by the 
public service corporations therein 
named, and to take away from such 
corporations and to vest in public 
officers the right to determine the gen- 
eral question of the reasonable neces- 
sity of the issue.” 

[2] As has been stated, the obli- 
gations (notes) which the petitioner 
now seeks to discharge or refund 
from the proceeds of the stock issue 
proposed, were incurred directly in 


‘connection with and represent certain 
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bond discounts herein fully set forth, 
but since these notes are obligations 
of the company and regardless of the 
purposes for which they were in- 
curred, the petitioner seriously urges 
that the discharge or refunding of 
these obligations is provided for by 
statute and that this Commission has 
“no alternative but togrant the neces- 
sary authorization.” Such an inter- 
pretation of the statute would defeat 
the purposes of regulation and sub- 
vert the legislative intent. Of course 
it would not be argued that no mat- 
ter how proceeds were expended the 
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obligations, however incurred, should 
be refunded by securities issued with 
the approval of the Commission, nor 
would the mere fact that the proceeds 
of obligations incurred were used for 
lawful purposes entitle them to be 
capitalized; such a practice would en- 
courage utilities in attempting to cap- 
italize notes representing operating 
expenses or miscellaneous investments 
of all kinds which are not properly 
chargeable to capital accounts and yet 
at the same time may be lawful obli- 
gations of the company. 


Bond discount not allowed in rate 
cases 


It is very well settled and the cases 
generally hold that no allowance 
should be made for bond discount in 
fixing fair value for rate-making pur- 
poses or for estimating original or 
reproduction cost; this is apparently 
conceded by the petitioner. Galveston 
Electric Co. v. Galveston (1922) 258 
U. S. 388, 66 L. ed. 678, P.U.R. 
1922D, 159, 42 Sup. Ct. Rep. 351 
(Leading Case) 272 Fed. 147, P.U.R. 
1921D, 547, 562, 563; Re Atchison, 
T. & S. F. R. Co. (Kan. 1917) 
P.U.R.1917F, 272; Re Colorado 
Springs Light, Heat & P. Co. (Colo. 
1917) P.U.R.1917F, 385; Re City 
Water Co. (Mo. 1916) P.U.R.1917B, 
624; Re Capital City Water Co. (Mo. 
1918) P.U.R.1918D, 561, 579; Rich 
v. Biddeford & Saco Water Co. (Me. 
1917) P.U.R.1917C, 982. 

Although not called upon at this 
time to discuss these particular phases 
of the subject at length, nevertheless 
in passing we may say that the vari- 
ous elements entering into the charac- 
ter of the permanent assets considered 
in relation to such problems are not 
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wholly without influence on the ques- 
tion before us. 


Over-capitalization 


It is true the petitioner is not ask- 
ing to issue bonds against bond dis- 
count, thereby increasing the mort- 
gage obligations of the company, but 
it is no less true that securities here 
sought if authorized and issued would 
produce a total capitalization of a 
higher face value than the permanent 
assets of the company, and the result 
is over-capitalization with its accom- 
panying evils. 

The question here under considera- 
tion is more far-reaching than its mere 
effect on the income account in reduc- 
ing the interest charges by converting 
notes into stock, which is urged as 
one of the advantages to be attained. 
Capitalization of discount immediate- 
ly transfers the amount of this item 
to the permanent assets of the utility 
offset by permanent financing. 

A practical illustration of the re- 
sults of such financing is presented in 
evidence in the instant case from the 
records of the petitioner. 

The evidence shows that during the 
year 1921 the petitioner issued $3,- 
000,000, 20-year, 7 per cent bonds at 
90 per cent of par value, which were 
refunded in 1926 by the issue of a 
like amount of 30-year, 5 per cent 
bonds sold at 974 per cent of par 
value. The balance of discount un- 
amortized on the 7 per cent issue was 
not written off to profit and loss when 
the bonds were retired, so that at the 
beginning of the year 1928 the peti- 
tioner was carrying on its books a 
balance of unamortized discount of 
$219,103.55 on the 7 per cent bonds 
and $299,492.39 unamortized dis- 
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count on the 5 per cent bonds, a total 
of $518,595.94 applicable to the origi- 
nal $3,000,000 property investment. 
This sum is a portion of the amount 
the petitioner seeks to capitalize. In- 
termediate or subsequent refinancing 
of the series would have added an- 
other item of discount to the above 
total and so on ad infinitum. It is 
in effect adding these sums to the cost 
of the original property which already 
has been capitalized under the statute 
and mortgage to the original amount 
of $3,000,000. Such a process of 
capitalization brings but one result— 
the “piling up” of securities in excess 
of the permanent assets of the utility, 
which, in our opinion, is fundamental- 
ly unsound and would be in and of it- 
self a dangerous practice to follow. 


General Conclusions 


The income statements of this 
utility give no indication that the pe- 
titioner is not in position to amortize 
its bond discount and gradually re- 
tire its notes payable in the customary 
manner prescribed by the Commis- 
sion. In this connection it is interest- 
ing to note that the petitioner’s charg- 
es to its surplus account for dividends 
on common stock have steadily in- 
creased from 3 per cent in 1925 to 
13 per cent in 1928. 

Capitalization of bond discount re- 
sults in disparity between the capital- 
ization and the investment value of 
the utility. We believe the pursuance 
of such a policy is not only unsound 
but that under the statute the total 
securities authorized by this Commis- 
sion should be on a parity with the 


total of the permanent assets neces- 
sary for the utility to perform its 
service to the public. This is the only 
sound policy on which to proceed for 
the benefit of utility, the investor, and 
the general public alike. The days 
of over-capitalization are not so far 
behind us as to permit us to forget 
the evil effects that followed the un- 
restricted floating of securities. 

The capitalization of bond discount 
encourages the practice of selling 
bonds at prices below the true value 
for profit-taking purposes. Bond dis- 
count is a temporary matter, not a 
capital charge, and should not be 
financed by securities which will form 
a part of the utility’s permanent cap- 
italization. Manifestly, bond dis- 
count is a form'of interest and as such 
belongs with other interest charges 
as a deduction from income. In 
other words, out of the return on the 
investment should be paid the interest 
for the use of funds borrowed to pur- 
chase the investment. 

The Commission cannot emphasize 
too strongly that the investment or 
capital account of the utilities of this 
state must be kept clear of all items 
that do not represent true and per- 
manent assets nor can they be per- 
mitted to include therein charges that 
in any degree indicate a duplication 
of costs. 

It is accordingly ordered, ad- 
judged and decreed that the applica- 
tion of Central Maine Power Com- 
pany for approval of issue of com- 
mon stock in U. 982 be and the same 
hereby is denied and the petition dis- 
missed. 
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Re Anderson Brothers 


[Decision No. 21890, Application No. 15869.] 


Monopoly and competition — Powers of Commission — Automobiles. 
The Commission has no authority to regulate motor carrier transportation 
for the purpose of equalizing trade competition or giving advantage to one 


locality over another. 


[December 9, 1929.] 


Figen of a motor carrier for certificate of conven- 
tence and necessity; granted subject to certain restrictions. 


APPEARANCES: Maurice J. Sulli- 
van, for applicants; H. H. McElroy, 
for Southern Pacific Company and 
Virginia & Truckee Railway, protest- 
ants; F. E. Murphy, for Virginia & 
Truckee Railway, protestant; Arthur 
B. Roehl and J. L. Fithian, for El 
Dorado Transport Company, Sacra- 
mento Auto Truck Company, and Fol- 
som Auto Truck Company, protest- 
ants; Guy S. Alexander, for High 
Sierras Transport Company, protest- 
ant. 


By the Commission: Applicants 
herein seek a certificate to transport 
property originating between San 
Francisco and Oakland and Cali- 
fornia-Nevada state line and destined 
to points in California south of the 
California-Nevada state line near 
Coleville, points southerly, including 
Bridgeport, Mono Lake, Farrington, 
and Carson Camp. Applicants are 
residents of Nevada, having their 
headquarters at Gardnerville, and the 
route to be followed between origin 
and destination of shipments includes 
a routing in the states of Nevada and 


California state line, near Bijou on 
the southeasterly shore of Lake Tahoe 
to Gardnerville, and thence south, re- 
entering California at Coleville at a 
point near the state dividing line. This 
service is to be conducted only be- 
tween May Ist and November Ist. 

Public hearings were conducted by 
Examiner Williams at Bridgeport and 
Sacramento. 

Applicants, L. N. and H. G. An- 
derson, copartners, conduct an ex- 
tensive trucking business in the state 
of Nevada with headquarters at Gard- 
nerville and Minden (one mile apart). 
They are now in possession of certifi- 
cates from the Nevada Public Service 
Commission for the transportation of 
property between the California-Ne- 
vada state line, near Bijou and Min- 
den, to Gardnerville and from Gard- 
nerville to the state line near Coleville. 
They also have other authorized op- 
erations in Nevada not involved in this 
proceeding, and have prescriptive 
right between the state line near Cole- 
ville and Bridgeport. 

By Decision No. 18882 on Applica- 
tion No. 13925, this Commission ex- 
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tended the prescriptive right between 
the California state line at Coleville, 
southerly to include Mono Lake and 
Farrington. By the present applica- 
tion applicants seek a through service 
from San Francisco Bay points and 
points in California, Coleville, and 
south over a route through Berkeley 
and Richmond, crossing the Car- 
quinez bridge, and thence by way of 
Vacaville and Dixon to Sacramento, 
and thence east via Folsom, Placer- 
ville, and Myers (a point southwest 
of Lake Tahoe), and thence to Bijou 
on the southwest shore of Lake Tahoe 
to the California line. Under the 
offer, no local business between points 
in California is to be undertaken and 
all the shipments must be destined to 
Coleville or points south, or originate 
therein. 

The reasons urged for the granting 
of the certificate are the needs of the 
communities in Mono county, between 
Coleville-and June Lake in the sum- 
mer season, and for which it is alleged 
that there is not now adequate trans- 
portation from northern California 
points. To meet this alleged need, 
applicants propose an on-call service 
of one ton or more from San Fran- 
cisco, Oakland, and points west of 
Sacramento without definite schedule. 
From Sacramento and points west 
thereof, applicants propose service 
three days each week between May Ist 
and November Ist, of each year, and 
intend to make second-day delivery at 
Mono county points. This Sacra- 
mento scheduled service is alleged to 
be needed because of the demand for 
fresh vegetables and subsistence re- 
quired in Mono county points during 
the summer season. 

Because applicants presented no 


proof as to any demand for service 
from points west of Sacramento, this 
feature of the application may be dis- 
posed of without further considera- 
tion. The only evidence presented 
was the desire of the applicants them- 
selves and one or two suggestions 
from witnesses, but not of any char- 
acter that would justify the granting 
of this portion of the application. 
Testimony in support of applicants 
was largely directed to the movements 
from Sacramento to Mono county 
points that largely involve perishable 
fruit and articles of subsistence. 
Witnesses introduced by the appli- 
cants from Mono county points in- 
clude George C. Delury, Jr., president 
of the Mono county chamber of com- 
merce; E. J. Clinton, conducting mine 
operations at Bodie; J. S. Cain, also 
of Bodie; Jacob A. Mattly, a super- 
visor of Mono county and residing 
at Leevining; A. S. Pimental, general 
store and garage; William B. Evans, 
general store and groceries, Bridge- 
port; Robert L. Currie, Leevining, 
butcher, merchandise, and ranching, 
and Mrs. V. R. McPherson, proprie- 
tor of Mono Inn at Mono Lake. 
Their testimony was, generally, that 
they required fresh vegetables, case 
goods, and other articles, mostly sub- 
sistence, throughout the six months 
covered by applicants’ service, and 
that frequently it was desired to 
transport such articles from Sacra- 
mento; that the present methods of 
shipment by rail from Sacramento 
to Reno via Sacramento and thence 
via Virginia & Truckee Railway-to 
Minden, and thence by truck from 
Minden and Gardnerville to Mono 
county points, require several days 
and result in deterioration of the 
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perishables in transit. Mr. Clinton 
and Mr. Cain testified as to the needs 
of the mining town of Bodie, involv- 
ing shipments of machinery and other 
nonperishable articles used in mining, 
in addition to subsistence. Mr. Clin- 
ton testified that Bodie now has avail- 
able service over the Southern Pacific 
at Thorne station in Nevada, but that 
the lift between this station and Bodie 
(6,000 feet) makes trucking a diffi- 
cult and almost prohibitive process. 
Mr. Clinton has taken leases on sever- 
al mining properties and undertaken 
their development, and other interests 
are engaged in developing old proper- 
ties in Bodie and the recently mori- 
bund mining community has increased 
from a population of 14 to more than 
100, and promises additional popula- 
tion when the mining work is in full 
swing. Mr. Currie and Mrs. Mc- 
Pherson ship in considerable quanti- 
ties of meat and provisions for the 
hotels and resorts. Witnesses at 
Bridgeport also receive a considera- 
ble volume, mostly from Reno, and 
Mr. Evans admitted that a large part 
of his volume is now hauled by his 
own truck from Reno. 

Applicants were supported by the 
Mono county chamber of commerce, 
which includes practically all of the 
business along the state highway be- 
tween Coleville and Farrington. In 
view of the fact that Mono county is 
composed of approximately 2,800 
square miles of mountainous territory, 
all of elevations of more than 5,000 
feet (Bodie is 8,700 feet), that there 
is no incorporated community in the 
county, and that the population of 
2,000 is rather widely dispersed in 
very small communities, the Mono 
county chamber of commerce appears 
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to be the responsible civic body 
capable of acting for the population. 
Its resolution reads: 

And, whereas, That as Mono coun- 
ty is without railroad facilities the 
people of this section are dependent 
on truck service for the transporta- 
tion of its freight and express mat- 
ter, and any improvement or extension 
of this service is, we feel, another step 
in the development and advancement 
of this county. 

Coleville, the nearest point to rail 
connection in Mono county, is 32 
miles from Minden, the end of the 
Virginia & Truckee Railway Com- 
pany’s service. Bridgeport is 67 
miles from Minden, while points in 
and about Mono and June Lake are 
from 90 to 100 miles. While the 
distances between some Mono points 
and Southern Pacific service else- 
where in Nevada may be shorter in 
mileage, the difference in altitude is 
very great. From the south, Mono 
county has no rail connection except 
by almost the same distances as from 
the north—with Southern Pacific at 
Laws (Bishop). Rail connections on 
the west are so remote as to be out- 
side the pale of availability. The 
most available and practical pass is 
the one via Placerville and Lake Ta- 
hoe, and thence over the Kingsbury 
grade into Minden, Nevada, for 
transportation from points west of the 
Sierra range. From the south, this 
region is benefited by rail and truck 
service to Bishop for shipments from 
Los Angeles and points south, and 
nothing in the record indicates that 
this service has not been efficient and 
satisfactory. In fact, it is one of the 
theories of applicants that this service 
has become so prompt and satisfac- 
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tory that shippers at Reno, Nevada, 
and Sacramento have been at a great 
disadvantage in competing in this ter- 
ritory, and that the establishment of 
service as proposed by applicants will 
minimize this disadvantage. 

In support of this phase, applicants, 
at the Sacramento hearing, introduced 
witnesses from Sacramento support- 
ing the application. A_ resolution 
was adopted by the Sacramento 
Wholesale and Manufacturers’ Asso- 
ciation, based on the theory “that this 
territory (Mono county) is at present 
without adequate rail or truck service 
from Sacramento, thereby causing 
business to drift to other cities with 
better service,” and urging the grant- 
ing of the application. In addition, 
supporting testimony was given by 
Allen R. Johnson and W. H. Snead, 
representing this association. 

This Commission has no authority 
to regulate transportation for the pur- 
pose of equalizing trade competition 
or giving advantage to one particular 
locality over another. The testimony 
from Sacramento possesses weight as 
to the necessity for a service as re- 
quired by the Mono county consign- 
ees, and to that extent only will it be 
considered. 

It is not possible to estimate from 
the statements of witnesses the ap- 
proximate volume that would accrue 
to the service proposed by applicants 
between Sacramento and Mono coun- 
ty points, as the statements were ex- 
tremely indefinite. Applicant, L. N. 
Anderson, testified that he estimated 
the minimum quantity at 3 tons week- 
ly, and that the additional volume 
would be largely new business not now 
moving by any carrier and largely of 
a perishable nature, requiring prompt 
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transportation. He also testified that 
many demands had been made on him 
for just such service as he proposes to 
render. 

Protestants represented all the car- 
riers now operating in California and 
Nevada other than applicants. El 
Dorado Transport Company, under 
certificate from this Commission, con- 
ducts a freight service between Sacra- 
mento to the California line near 
Bijou via Folsom, Placerville, and 
Lake Tahoe (Myers), and maintains 
daily schedules between May Ist and 
November Ist for all points except 
Folsom, which it does not serve ex- 
cept as a point of origin for points 
west of Folsom. According to the tes- 
timony of J.-L. Fithian, manager of 
this carrier, it has abundant facilities 
and ample cargo space to handle all 
commodities destined to Mono county 
points, and would deliver them to the 
applicants at the state line for trans- 
port over their system. 

Southern Pacific Company main- 
tains service between Sacramento and 
Reno, at which point shipments for 
Mono county are transferred to the 
Virginia & Truckee Railway, operat- 
ing southerly through Carson City to 
Minden, its terminus. According to 
the testimony of T. Bergerson, dis- 
trict freight agent at Reno, shipments 
leave Sacramento daily at 6:45 P. M., 
arrive at Reno at 7:40 a. M. and are 
on the platform for delivery by 8 
A. M. Virginia & Truckee Railway 
takes such shipments the same day 
they are delivered at Reno, to Carson 
City and Minden direct, reaching: the 
latter at 12:35, noon. Applicants 
transport the shipments the following 
day from Minden to Owens Valley 
points, a considerable portion of the 
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l.c.l. shipments being transported on 
the passenger and express stages and 
the heavier shipments by truck. Mr. 
Bergerson testified further that he 
was familiar with the wholesale es- 
tablishments at Reno and that none 
has complained of the delay or ineffi- 
ciency of the combined rail and truck 
service between Reno and Mono coun- 
ty points. He further testified that 
the train schedules were uniformly 
prompt and that no delays by rail oc- 
curred. This was in answer to testi- 
mony of applicants’ witnesses, that it 
took three to five days to get ship- 
ments from Sacramento via Reno. 

H. L. Griffith, general freight 
agent of the Virginia and Truckee 
Railway, also testified that no com- 
plaints had been received by this car- 
rier. Shipments at Reno are received 
up to 4:30 p. m. daily and are shipped 
out the next morning at 8: 20, arriv- 
ing at Minden at 11 a. M., this being 
a new schedule made possible by the 
elimination of direct service by this 
train to Virginia City, which is now 
served by gasoline motor car. Mr. 
Griffith also called attention to the 
fact that applicants now charge a rate 
of 90 cents per 100 pounds between 
Minden and Bridgeport, a distance of 
67 miles, or 27 cents per truck mile, 
and he compared this with the offer 
of applicants to transport commodi- 
ties from Sacramento to Bridgeport 
at a rate of $1.60 per 100, a distance 
of 200 miles, or 16 cents per truck 
mile. Mr. Griffith urged that appli- 
cants, instead of establishing a com- 
petitive service from California points 
should reduce their rate between Min- 
den and Mono County points, and 
thus confer a large benefit on such 
consignees. 
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F. E. Murphy, vice president, in 
charge of operations of Virginia and 
Truckee Railway, further testified 
that 90 per cent of the freight busi- 
ness of the road is to Carson City and 
Minden, and that there is also truck 
service operated by Ginnocchio 
Brothers between Reno and Minden. 

Guy S. Alexander, operating the 
High Sierras Freight Line between 
Bishop and Mono Lake, testified that 
freight is received at noon at Bishop 
from points south, and is immediate- 
ly transported between Bishop and 
Mono Lake, reaching the latter point 
by 6 p. M. daily, in season. 

The record in this proceeding pre- 
sents aspects not usual in such mat- 
ters. Mono County is isolated from 
all railroad contact, and is industrial- 
ly active but six months of the year, 
the remainder being incapacitated by 
extreme cold weather and deep snows. 
In fact, during part of the year ap- 
plicants conduct freight service over 
their route with horse-drawn sleds or 
wagons. The witnesses speaking for 
this district are not numerous, but we 
believe representative, and they all 
urged their dependence upon truck 
transportation. No protestant offers 
to extend its service to Mono County ; 
all depend on transfers. In the sum- 
mer time this region is visited by 
many thousands of travelers, tourists 
and hunters, the resorts are well filled, 
and the large part of the business of 
the residents is catering to these 
visitors. One of. the expressed needs 
by all is the expeditious delivery to 
them of fresh produce and articles of 
subsistence, together with automobile 
parts and some other merchandise. 
The service proposed by applicants 
seems to fit into their needs. A cer- 
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tificate granting applicants the right 
to transport property from Sacra- 
mento only to the Mono County 
points will, we believe, consist with 
the need shown, and to that extent the 
application should be granted, the 
proof not sustaining service at inter- 
mediate points. An order according- 
ly will be entered. 

L. N. and H. G. Anderson are 
hereby placed upon notice that “oper- 
ative rights” do not constitute a class 


of property which should be capital- 
ized or used as an element of value in 
determining reasonable rates. Aside 
from their purely permissive aspect, 
they extend to the holder a full or 
partial monopoly of a class of busi- 
ness over a particular route. This 
monopoly feature may be changed or 
destroyed at any time by the state, 
which is not in any respect limited to 
the number of rights which may be 
given. 





OHIO PUBLIC UTILITIES COMMISSION 


Meteor Motor Car Company 


Dayton Power & Light Company 


[No. 5795.] 


Rates — Separate installation — Detached buildings of consumer — Electricity. 
The action of an electric company in billing service to two separate build- 
ings of an industrial consumer located on opposite sides of a street and at 
least 400 feet apart on the basis of two separate installations with separate 
meters was held to be justified notwithstanding the fact that the combined 
service would show sufficient consumption to bring the customer within a 
power rate resulting in a considerable reduction in the total bill. 


[December 4, 1929.] 


C 


By the Commission: This is the 
complaint of the Meteor Motor Car 
Company against the Dayton Power 
& Light Company, being Cause No. 
5795 in the records of the Commis- 
sion. 

The substance of the complaint is 
that the Dayton Power & Light Com- 
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OMPLAINT by an industrial consumer against rates for serv- 
ice charged by an electric company; complaint dismissed. 


pany refuses to combine the bills evi- 
denced by the meter reading at one 
portion of the complainant’s plant in 
Piqua, Ohio, with the bills evidenced 
by the meter reading at another por- 
tion of the complainant’s plant. 

It appears from the evidence that 
the complainant is engaged in the 
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manufacture of funeral cars in the 
city of Piqua and that it employs, in 
such manufacture, four main build- 
ings, three of which are in one group 
at the corner of Roosevelt avenue and 
Clark avenue and one of which is a 
separate unit facing on Clark avenue 
at a distance from the first mentioned 
property of from 400 to 700 feet, 
and on the opposite side of Clark 
avenue. 

In the group of buildings at the 
Clark and Roosevelt avenues prop- 
erty sufficient power is consumed that 
the bill for lighting service at that 
point is charged for at the rate at 
which power is supplied, which is less 
than the rate charged for lighting 
alone. 

At the single or separate building 
located on Clark avenue the consump- 
tion of power, averaged over months, 
is not sufficient to give the complain- 
ant the benefit of the reduced or pow- 
er rate for lighting at that building. 
The complainant urges that the Com- 
mission require the defendant power 
company, in billing this corporation, 
to combine the two meter readings 
at the two separate plants, which 
would result in the complainant hav- 
ing a reduced lighting rate at both 
plants and possibly a reduced power 
rate at both plants, by reason of the 
combination. 

The power company takes the po- 
sition that owing to the location of 
the property of this complainant on 
opposite sides of the street and at 
least 400 feet apart, that the only 
practical service that can be rendered 
is by two separate installations, using 
at each building group two meters, 
one for the lighting and one for the 
power. 


The defendant power company ad- 
mits that in the event a consumer 
could join his buildings, in which the 
power is used, by a service wire, so 
that a single installation could serve 
whatever group of buildings he might 
have, that the charge should be made 
through a single meter. But it claims 
that where the installation, by force 
of the location of the several proper- 
ties, must be separate, that each meter 
reading should be regarded and treat- 
ed as a distinct power charge and a 
distinct light charge. 

We are of the opinion that the 
utility is justified in taking this po- 
sition. It is unfortunate for the com- 
plainant that its property is so located 
that in the ordinary operation of the 
distribution of power there is a rea- 
sonable requirement for two installa- 
tions. 

If the complainant can arrange in 
any way so that it may have service 
at both plants through a single meter, 
then the Commission would entertain 
the view, as relates to these specific 
pieces of property, that the utility 
should be required to bill the com- 
plete service through a single meter 
and that the complainant would then 
be entitled to such reduction in its 
light or power bill, or both, as would 
arise from the consumption of power 
at both units of its plant according to 
the second revised sheet No. 6, which 
is in evidence. 

The Commission can readily under- 
stand the confusion that would arise 
if it were necessary for the power 
company to make an examination of 
every plant served by it, which is 
made up of separate parts so it cannot 
be served through a single meter, in 
order to ascertain whether it could, by 
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the extension of private service wires, 
be served through a single meter. 

We believe, under the present situa- 
tion, each meter reading should be 
separate, and the complainant’s com- 
plaint will, therefore, be dismissed. 

This finding of the Commission is 
confined to the facts as disclosed in 
this hearing and the Commission does 
not intend that it shall be a precedent 
in other cases where a different set 
of facts may be shown to exist. 


ENTRY. 


This day, after due notice to all 


parties in interest, this matter came 
on to be heard and was heard upon 
the complaint, the answer, and the 
record made upon such hearing. 

The Commission, being fully ad- 
vised in the premises and having this 
day made and filed in writing its find- 
ings of fact herein, does hereby 

Order that said complaint be, and 
hereby the same is, dismissed. 

To which order of the Commission 
dismissing its said complaint, com- 
plainant, the Meteor Motor Car Com- 
pany, then accepted and here now ex- 
cepts, and its exceptions here are 
noted of record. 
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Iowa Public Service Company 


City of Emmetsburg et al. 


[No. 39608.] 
(— Iowa, —, 227 N. W. 514.) 


Injunction — Proper parties — Restraint of competing utility. 

An electric company, seeking as a taxpayer to restrain the enforcement 
of an ordinance granting a franchise to a competing utility engaged in 
business upon certain terms, one of which was the reservation to the city 
of an option to take over the plant at a future date, was held not to be a 
party in interest to the extent of being entitled to maintain such an action 
where it was not shown that the plaintiff was receiving any service from 
the newly authorized utility, where such option had not yet been exer- 
cised and where it was not shown that, if exercised, such option would in 
any way prejudice the rights of taxpayers. 


[Evans, Favitzz, and Grimm, JJ., dissent.] 
[November 21, 1929.] 
A PPEAL from District County Court decree denying a suit 
by one electric company to enjoin a franchise ordinance 
authorizing the activity of a competitor; the lower court's de- 
cree affirmed. 
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APPEARANCES: Price & Burnquist, 
of Ft. Dodge, for appellant; A. J. 
Burt, of Emmetsburg, and Clark, 
Byers & Brunk, of Des Moines, for 
appellees. 


De Grarr, J.: In the light of our 
conclusion in this cause, we deem it 
unnecessary to quote in extenso from 
the language of the ordinance fran- 
chise in question. The title of said 
ordinance reads as follows: “An or- 
dinance granting a franchise to the 
Municipal Utility Company, its suc- 
cessors, and assigns, to erect, con- 
struct, maintain, and operate an elec- 
tric light plant, transmission lines, 
substations, and distribution system 
for the generation, distribution, and 
sale of electricity for light, heat, pow- 
er, and other purposes, in and through 
the city of Emmetsburg, and to use 
the streets, alleys, and other public 
places thereof for such purpose, and 
providing an option to the said city 
of Emmetsburg to take over said 
plant under certain conditions, and 
repealing all ordinances and parts of 
ordinances in conflict therewith.” 

The utility company was under ob- 
ligation to finance the enterprise, and 
when certain conditions, hereinafter 
stated, were fulfilled on the part of 
the utility company, the city was then 
privileged to exercise its option to 
take over the plant. There was no 
debt created on the part of the city. 
The contract price was to be paid 
from the earnings of the plant. Tax- 
ation is not involved. 

The plaintiff appellant, Iowa Pub- 
lic Service Company, challenges the 
franchise granted by the city of Em- 
metsburg, Iowa, to the Municipal 
Utilities Company. Both corpora- 


tions, under their respective fran- 
chises, serve the city of Emmetsburg, 
Iowa, with electric power, and it must 
be, and is, conceded that they are, and 
will be, competitors. This conceded 
proposition is in no sense controlling 
in the determination of this case. 
The primary question is whether the 
plaintiff utility company is a taxpayer 
in the sense that it is a real and prop- 
er party in interest in this matter. 
The plaintiff corporation is not a user 
of electricity furnished by the defend- 
ant corporation, and consequently 
cannot be affected by, or interested in, 
the rates prescribed by the ordinance 
franchise granted to the Municipal 
Utilities Company. The plaintiff is 
not a taxpayer so far as the Munici- 
pal Utilities Company is concerned, 
and may never be such. Although 
the plaintiff is a taxpayer as to gen- 
eral taxes in said city, the purchase 
of the municipal plant is to be made 
by the profits derived from the Mu- 
nicipal Utilities plant, and in no event 
are taxes to be levied or collected to 
pay therefor. The taxpayers of the 
city of Emmetsburg may never be 
affected in the least by the municipal 
venture. What the plaintiff claims 
is purely anticipatory. 

[1] The plaintiff Public Service 
Company cannot object to the option, 
at least, until the city council seeks to 
exercise the option under the fran- 
chise. At that time, if there is any 
theory upon which a taxpayer would 
be prejudiced, it would be sufficiently 
early to object to that particular 
clause of the franchise. In any event, 
the franchise could be valid without 
the particular clause, so far as the 
plaintiff is concerned. If, in any 
event, the plaintiff might be affected 
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in the future, that is, if after the city 
becomes the owner of the plant 
(which is also purely speculative), 
and the city does not make operating 
expenses, and it is then necessary to 
tax property owners, the plaintiff 
might be affected by the fact that it 
is a taxpayer. However, this is all 
conjecture and is prospective only, 
and until that event happens it may 
not be said that the plaintiff has an 
interest in the subject-matter. As 
pointed out, the plaintiff sues as a 
taxpayer, and upon no other ground. 

[2] Section 7 of the franchise or- 
dinance provides: “The city council 
of the city of Emmetsburg shall fix 
and determine the rate the city shall 
pay for electrical energy actually 
used for the lighting of its streets 
and alleys.” This provision clearly 
exempts the city from the operation 
of the rates fixed and agreed upon by 
the ordinance for private consumers. 
The plan does not contemplate the 
levy, collection, or use of a dollar of 
taxes in the acquisition of the plant. 
In brief, the plant, when acquired, 
if it is ever acquired, will have cost 
the municipality absolutely nothing. 
The right of the city council to fix the 
rate is wholly unimpaired. There- 
fore, there is nothing for the tax- 
payers to complain of, although, as 
stated, the plaintiff, as a taxpayer 
brings this action, and upon this basis 
only. We may visualize the situation. 
We have the spectacle presented of 
a corporation already in possession 
of a franchise and business in the city 
of Emmetsburg seeking to enjoin its 
competitor from charging private 
users unreasonable or extortionate 
rates. We must presume that the 
rate stipulated in the ordinance is a 
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reasonable rate, and the plaintiff-ap- 
pellant has neither alleged nor at- 
tempted to prove the contrary. As 
a taxpayer and nonuser of electrical 
energy, furnished by its alleged com- 
petitor, it may not be said that the 
plaintiff is injured by the ordinance. 
The plaintiff seeks injunctive relief, 
and there is neither present nor 
threatened danger to it. Every pos- 
sible hypothesis indicates the contrary. 
If the plaintiff is not a taxpayer, or, 
if a taxpayer and not required to pay 
taxes, it is in no position to complain 
of alleged invalidity of the ordinance. 
It necessarily follows that the plain- 
tiff has no interest in the subject-mat- 
ter of the litigation, and that its pe- 
tition is without equity. Suppose the 
plaintiff really believed the rate 
agreed upon to be unreasonable and 
extortionate. One of two things 
would result: Either the city council 
would permit plaintiff to charge the 
same rate, or, if it held it to a lower 
rate, it would drive the new concern 
out of business. Neither result would 
injuriously affect the plaintiff. It 
stands to reason that private con- 
sumers of electrical energy will, in 
obedience to their personal welfare, 
patronize the concern that will supply 
the product at the lowest rate. If all 
producers operate at the same rate, 
there is no competition, and their elec- 
tion to patronize one or the other will 
be based upon other grounds. Plain- 
tiff is in no position in equity to urge 
that the effect of the scheme will be 
to compel customers of the two plants 
to pay a higher rate than would other- 
wise prevail. Such a situation would 
be entirely favorable to the plaintiff, 
and it may be safely assumed it would 
not be made a matter of complaint. 








IOWA SUPREME COURT 


The practical effect of the arrange- 
ment must be that the rates fixed will 
prevail as to both concerns. [If it is 
urged at this point that this situation 
would be unfair to private consumers 
who must patronize one or the other 
of the present concerns, both of which 
we understand are now in full opera- 
tion, the answer is that no private con- 
sumer is at this time making any com- 
plaint. This makes the petition as 
presented by plaintiff without equity 
or merit. The ordinance franchise in 
question does contain a specific reser- 
vation of an option to take over the 
utility, under the conditions named in 
said ordinance. There is no debt 
created on the part of the municipality 
in so doing. There can be no chal- 
lenge to the granting of the franchise 
itself. The fixing of rates is a matter 
for the city council to determine, and 
it is for the city council to fix a rate 
which in its judgment will represent 
a fair charge for the service rendered. 
It must be recognized that the council 
may not reduce the rate to a point so 
low that the limitation of the Con- 
stitution can be invoked, to wit, the 
taking of private property without 
compensation. This matter, however, 
is purely anticipatory in this case 

[8, 4] The instant ordinance pro- 
vides that all earnings of the Munic- 
ipal Utilities plant and system, over 
and above the cost of operation and 
maintenance, shall be credited upon 
its books of account as received, and 
whenever the same shall amount to 
the total cost of the installation of said 
electric light and power plant (fixed 
at $147,947), together with its ex- 
tensions and replacements thereto, 
plus the interest at 6 per cent per an- 
num on the unpaid portions of prin- 
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cipal until paid, then title to said elec- 
tric light and power plant and dis- 
tribution system shall pass to the city 
of Emmetsburg, free and clear from 
all bonds, liens, mortgages, or other 
incumbrances, “providing, however, 
that the said city of Emmetsburg shall 
so elect to take over said plant. This 
privilege is an option only and shall 
not bind said city of Emmetsburg, or 
make it obligatory to take over said 
plant.” It is obvious, therefore, that 
the city of Emmetsburg is not obli- 
gated to take over this plant, and it 
must be borne in mind that the city 
council cannot be required to do any- 
thing except that which is authorized 
by law. The question has been sug- 
gested as to who is the owner of the 
fund derived from the sale of current 
and the expiration of the 8-year 
period. No such question can pos- 
sibly arise. There will not at that 
time be a fund. All of the income of 
the plant, plus 6 per cent interest, will 
be paid to the utilities company as it 
is earned, so that, when the eight 
years have expired, the plant will be 
fully paid for. The city has not, and 
will not have, the slightest interest in 
the fund aforesaid. The status will 
be that of a completed purchase and 
sale. The consideration will have 
been fully paid and title passed to the 
city, if it elects to exercise the option. 
No statute of this state is contravened. 
The fund created under the ordinance 
plan was created solely and exclusive- 
ly from private consumers of electri- 
cal current, and these consumers have 
voluntarily paid the same. Not a dol- 
lar has come from the city. Its legal 
right to fix a reasonable rate for itself 
is conceded by ordinance. The fund 
acquired in the manner provided is 
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used to pay for the plant. It is ap- 
parent that the motive of the plaintiff 
is not to protect the city or its citizens 
against extortion, but to exterminate, 
if possible, a competitor. 

[5] In no way can we view this 
case, wherein the plaintiff can suffer 
the slightest inconvenience or damage, 
except in the matter of competition, 
and this does not constitute an equi- 
table ground for restraint. With this 
view of the situation, the trial court 
was correct in its ruling, and the de- 
cree entered should be affirmed, not 
only as to the technical grounds 


urged, but also upon the broad merits 
of the case. 
The decree entered is affirmed. 


Albert, C. J., and Stevens, Kindig, 
and Wagner, JJ., concur; Morling, 
J., not participating. 


Evans, FAvILLE, and Grimm, JJ. 
(dissenting). We think the appel- 
lant could maintain this action as a 
taxpayer, and we do not concur with 
the conclusion reached by the ma- 
jority on other questions involved in 
the opinion, and hence dissent. 








UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF 
NEW YORK 


New York = Company 


William A. Neonlianpils et al. 


(36 F. (2d) 54.) 


Injunction — Confiscation — Invasion of Commission powers — Federal court. 
1. A suit by a public utility in Federal court to restrain rate orders of a 
state Commission as confiscatory and as exceeding the bounds of lawful 
regulation does not interfere in any way with the proper functions of the 
Commission, p. 41. 

Injunction — Confiscation charge — Burden of proof. 

2. The burden of proof in a suit by a utility to restrain rate orders of a 
State Commission as confiscatory is upon the utility, p. 41. 
Valuation — Reproduction cost. 


3. Reproduction cost less actual depreciation is not the legal equivalent, 
for rate-making purposes, of fair value, but as a matter of law, it is evi- 
dence of value, the weight of which is to be determined with all other 
evidence in the case, as tending to show both the value and the relative 
importance of all the evidence on the subject, p. 41. 


Valuation — Book cost — Rate making. 
4. The book cost of a public utility for rate-making purposes can not be 
P.U.R.1930B.—3. 33 
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the sole factor considered, not only because of the fluctuation in value of 
land, material, or labor, but also because it is inconsistent with the authori- 
tative decisions, p. 41. 


Valuation — Ascertainment of reproduction cost — Equivalent property. 
5. Reproduction cost of utility property, where the owner claims confisca- 
tion, can never be more than it would cost the owner, and not some un- 
known company, to reproduce or replace the property with property equally 
good, p. 42. 

Valuation — Ascertainment for rate making — Upward price trend. 
6. The effect of an upward trend in prices in ascertaining the value of 
utility property for rate making is properly limited to whether valuations 
presently made are likely to hold good for a reasonable time in the future, 
p. 43. 

Valuation — Reproduction cost — Land and buildings. 
7. In estimating the reproduction cost of land and buildings for utility 
regulating purposes, a determination of the market value of the land plus 
the cost of reproducing the buildings is preferable to any attempt to esti- 
mate the value of both land and buildings as a unit, p. 45. 


Valuation — Reproduction cost — Inexperience factor. 
8. The value of central office equipment purchased by a telephone com- 
pany from an affiliated company, was reproduced at the actual charge 
made therefor, permitting no allowance for a so-called “inexperience fac- 
tor” or the amount of difference in cost of such equipment had it been 
manufactured by an outside and inexperienced concern, p. 46. 


Valuation — Purchases from affiliated company — Telephone apparatus. 
9. The amount paid by a telephone company to an affiliated manufacturing 
subsidiary for telephone apparatus was found to be fair and reasonable 
where the evidence showed a profit of 6.4 per cent to the latter, and num- 
erous benefits to the former by reason of such a transaction, p. 47. 


Valuation — Reproduction cost — Presumption of financial ability. 
10. In ascertaining the reproduction cost of utility property for rate-mak- 
ing purposes it cannot be assumed that the reproducer must have at hand 
all the money, ability, and experience required and that no value may be 
placed on such factors, p. 48. 


Valuation — Promotional expenses. 
11. The court sustained the action of a special master disallowing, in the 
ascertainment of the reproduction cost of telephone property, an amount 
for promotional expense, p. 48. 


Valuation — Going value — Training and development expense. 
12. The court refused, in determining going value of a telephone utility, 
to consider the expense to the company of training its employees to their 
present efficiency and of developing records and files and other details of 
organization, in view of the fact that such items had already been charged 
to operating costs and should not, therefore, be again charged as an acqui- 
sition of capital, p. 48. 


Valuation — Going value — Cost of advertising — Good will. 


13. An item of nine and one-half million dollars prescribed as the hypo- 
thetical cost of advertising and canvassing by a telephone company to get 
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subscribers was not considered in determining its going concern value, in 
view of the fact that such expenses were for the purpose of creating good 
will, and good will cannot be estimated into the rate base of a regulated 
utility, p. 48. 

Valuation — Financing cost. 
14. A hypothetical figure representing financing cost should be disallowed 
as a reconstruction cost in ascertaniing the reproduction cost of a tele- 
phone utility, p. 49. 

Valuation — Working capital allowance — Confiscation. 
15. There can be confiscation only of the necessary working capital needed 
by a utility to render service, p. 50. 

Depreciation — Estimate of annual charge — Balance remaining in fund. 
16. The difference between an estimate of the actual amount of property 


depreciation and the amount set aside for that purpose in the depreciation 
reserve does not show an overestimate of the annual charge, p., 50. 


Depreciation — Burden of proof. 

17. The burden of proof is on the utility to show actual depreciation in 
relation to the amount set aside for such purpose in its depreciation re- 
serve, p. 50. 

Depreciation — Determination — Reserve as evidence of accrued depreciation. 
18. The actual depreciation of a telephone utility’s property was held to 
be reflected more properly by the amount of its reserve for depreciation 
than by estimates of experts who stated observed depreciation, p. 50. 


Depreciation — Relation of reserve to actual depreciation — Fast value. 
19. A utility which has been permitted to show actual depreciation to an 
extent justifying the amount set aside in its depreciation reserve cannot 
later claim a lesser sum for depreciaticn in an effort to establish the fair 
value of its property for rate making, p. 52. 


Return — Gross receipts payment to parent company — Telephone utility. 
20. The payment, under contract, by a telephone company, of a percentage 
of its gross receipts to the American Telephone & Telegraph Company, 
its parent corporation, was held to be a proper and reasonable operating 
expense incurred for various administrative and operative services, p. 53. 

Return — Operating expenses — Rate case costs. 
21. Rate case expenses of a telephone company were held not to be an 
abnormal but an annual recurring expense, and as such properly chargeable 
to annual operating expenses, p. 54. 

Return — Compensation for service of parent company. 
22. The claim of a telephone company in a rate controversy for a “rea- 
sonable value” for services rendered by its parent company rather than 
what it actually paid to the latter under contract was disallowed, p. 54. 

Apportionment — Exactness of proof — Interstate telephone operation. 
23. The separation of a telephone company’s interstate business from its 
intrastate business is a difficult problem which the courts recognize and 
do not require exactness of proof, p. 55. 

Constitutional law — Fourteenth Amendment — Confiscation — Telephone rates. 
24. Telephone rates calculated to yield less than 6 per cent return on the 
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fair value of a telephone utility’s property were held to be confiscatory in 
violation of the Fourteenth Amendment of the Constitution, p. 56. 


Return — Allowance to avoid confiscation — Telephone rates. 
25. A telephone utility was permitted by the Federal court to increase rates 
yielding less than 6 per cent return so as to yield a 7 per cent return on 
the fair value of its property, modifying a recommendation by the master 
for an 8 per cent return, p. 56. 


Rates — Jurisdiction of the court — Confiscation — Local rates. 
26. The Federal court, in granting an injunction against rate orders of a 
State Commission as confiscatory, refused to refer the proceeding back to 
a special master to make separate findings as to local rates, in view of the 
fact that the court was engaged solely in determining the question of con- 
fiscation and not in fixing rates, p. 57. 


Return — Return as a whole — Interstate company — Confiscation. 
27. The Federal court saw no reason why the rate orders of a State Com- 
mission should be analyzed as to their effect on the company’s earnings 
inside and outside of New York city in view of the court’s concern only 
with the question of whether all the rates imposed by the Commission were 
remunerative or confiscatory, p. 57. 





Return — Percentage due various types of utilities. 
Statement by the court in holding a 7 per cent return fair for a telephone 
company, notwithstanding numerous decisions allowing 8 per cent to gas 
and electric utilities, that the former being a less competitive business is 
not entitled to as high a rate of return as the latter’s type of business, p. 


[November 7, 1929.] 


en IN Eguirty by a telephone company to restrain the New 

York Public Service Commission from enforcing certain 

rate orders; temporary injunction granted. See, also, II 
F, (2d) 162, P.U.R.1926A, 696. 


* 


After the Public Service Commis- The city of New York was granted 
sion of the state of New York, on permission to intervene as a party de- 
January 25, 1923, P.U.R.1923B, 545, fendant. Answers were filed, a spe- 
made orders prescribing maximum _ cial master was appointed to find the 
rates, charges, and rentals for the facts and report to the district court 
telephone service to be charged by the his conclusions. Hearings were had 
plaintiff on and after March 1, 1923, over a period of about four years, and 
the plaintiff filed its bill of complaint testimony of approximately 37,000 
against the Public Service Commis- pages was taken, and many thousand 
sion and the attorney general of the exhibits have been introduced. On 
state seeking to enjoin the enforce- May 26, 1926, P.U.R.1926E, 1, as a 
ment of these orders alleging that the _ result of further hearings held by the 
rates, charges, and rentals were con- Commission and a consideration of 
fiscatory of the plaintiff’s property. the plaintiff’s claims, certain other 
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orders were made prescribing maxi- 
mum rates, charges, and rentals for 
telephone services to be charged after 
July 1, 1926. Thereafter, a supple- 
mental bill of complaint was filed al- 
leging these orders of May 26, 1926, 
to be confiscatory. Answers were 
filed to the amended bill, and the is- 
sues thus raised were referred to a 
special master. The special master 
has reported that the rates, charges, 
and rentals thus prescribed by the 
orders of July 25, 1923, from their 
effective date to July 1, 1926, and also 
the orders of July 1, 1926, did not 
afford plaintiff a fair return upon a 
fair and reasonable value of the prop- 
erty, used and useful, in and devoted 
to the rendition of the telephone serv- 
ice on account of which the rates, 
charges, and rentals were fixed. The 
master found as a conclusion of law 
that these orders and each of them 
deprived the plaintiff, during the ef- 
fective time of their operation, of its 
property without due process of law, 
and denied to the plaintiff equal pro- 
tection of the law in violation of the 
Fourteenth Amendment of the Fed- 
eral Constitution. He further found 
that the amount of surcharge moneys 
collected by the plaintiff from May 1, 
1924, to July 1, 1926, under the terms 
and conditions of a temporary re- 
straining order of this court, dated 
May 1, 1924, and a preliminary in- 
junction order of the court granted 
August 15, 1924, when added to the 
amounts collected by the plaintiff for 
its telephone service in the state of 
New York under the order of the 
Public Service Commission of Janu- 
ary 25, 1923, supra, thus making the 
total amount collected by the plain- 
tiff during this period, was insuffi- 
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cient to yield a fair return upon the 
fair and reasonable value of its prop- 
erty devoted to the rendition of tele- 
phone service in the state of New 
York. He held that the preliminary 
injunction should be made permanent, 
and that the plaintiff is entitled to re- 
tain the surcharge moneys collected, 
and that the bond furnished and filed 
by the plaintiff as required, for their 
collection, should be canceled. The 
master concluded that the Public 
Service Commission and the attorney 
general of the state should be per- 
manently enjoined and _ restrained 
from attempting to compel plaintiff 
to observe or enforce the rates, 
charges, and rentals fixed by the re- 
spective orders of January 25, 1923, 
supra, May 6, 1926, supra, and June 
23, 1926. Both the plaintiff and 
the defendants have moved before 
this court for modification of this 
report, 
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sel), for defendants, Prendergast et 
al. 

Before Manton and Swan, Circuit 
Judges, and Chase, Circuit Judge (as- 
signed to sit in the District Court), 
convened pursuant to § 266 of the 
Judicial Code, U. S. Code of Laws, 
tit. 28, § 380 (28 USCA § 380). 


Manton, Circuit Judge (after stat- 
ing the facts as above): The plain- 
tiff is a New York corporation. It 
owns and operates a telephone prop- 
erty and system throughout the state 
of New York; also in the town of 
Greenwich, Connecticut, and until 
October 11, 1927, it operated prop- 
erty in the state of New jersey. Its 
entire capital stock is held by the 
American Telephone & Telegraph 
Company, and it has a practical mo- 
nopoly of the telephone business in 
New York state. It thus furnishes 
both intrastate and interstate toll 
service. Telephone exchange service 
is service between telephone stations 
within the same local service area, 
and the plaintiff's exchange service 
in the state is an intrastate service. 
Telephone toll service is between 
telephone stations located in different 
local service areas. The state is 
divided into a number of local service 
areas. The telephone exchange serv- 
ice and the intrastate toll service to- 
gether constituting the whole of the 
plaintiff's telephone service between 
points within the state of New York. 

The members of the Commission 
are charged with the duty of carry- 
ing out and enforcing the provisions 
of the Public Service Commission 
Law of the state of New York 
(Consol. Laws, chap. 48) and the 
orders of the Public Service Commis- 
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sion. The attorney general is charged 
with the general powers and duties 
of enforcing the laws of the state. 
The orders complained of were made 
by the Commission under the author- 
ity of the Public Service Commission 
Law. Prior to these orders com- 
plained of, various regulatory orders 
were made. The order of January 
25, 1923, P.U.R.1923B, 545, estab- 
lished new maximum rates for tele- 
phone exchange service and made cer- 
tain changes in rates for so-called 
“buffer zone’ and “interborough 
toll service” to be charged by the 
plaintiff from March 1, 1923, for one 
year and thereafter until further 
order of the Commission. The plain- 
tiff put these rates into effect in the 
city of New York on March 1, 1923, 
and except as modified by orders 
made in this suit by the District 
Court dated the Ist of May, 1924, 
and the 15th of August, 1924, they 
remained in full force and effect until 
June 1, 1926, when they were super- 
seded by the rates prescribed by the 
orders of the Commission of June 
23, 1926. In the cities, towns, and 
villages in the state of New York 
outside of the city of New York the 
rates for telephone, charged by the 
plaintiff until March 1, 1923, were, 
with certain minor exceptions, rates 
which were filed by the plaintiff in 
the office of the Public Service Com- 
mission, as required by law, and they 
have been continuously, with minor 
exceptions, in effect since September 
1, 1920, until March 1, 1923. In the 
city of Buffalo, the rates filed and put 
into effect September 1, 1920, con- 
tinued in effect until November 1, 
1921, when slightly lower rates were 


prescribed by the order of the Public 
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Service Commission from October 
27, 1921, P.U.R.1921E, 798, and 
these lower rates remained in effect 
in Buffalo since the order became ef- 
fective up to March 1, 1923. By an 
order of March 3, 1922, P.U.R. 
1922D, 18, effective April 1, 1922, 
the Public Service Commission pre- 
scribed increased rates for telephone 
service throughout the state. This 
order never went into effect, and its 
enforcement was enjoined by this 
court, together with the order of the 
Commission of the same date relat- 
ing specifically to the city of New 
York, by a temporary restraining 
order granted March 30, 1922, and 
by an interlocutory injunction order 
granted June 12, 1922. This inter- 
locutory injunction was affirmed by 
the Supreme Court of the United 
States on April 16, 1923 (Prender- 
gast v. New York Teleph. Co. (1923) 
262 U. S. 43, 67 L. ed. 853, P.U.R. 
1923C, 719, 43 Sup. Ct. Rep. 466). 
Thereafter the enforcement of ‘the 
order of the Public Service Commis- 
sion of March 3, 1922, supra, was 
enjoined permanently by the decree 
of this court on May 8, 1923. By 
an order of January 25, 1923, P.U.R. 
1923B, 545, effective March 1, 1923, 
which is one of the two orders com- 
plained of in the original bill, the 
Public Service Commission estab- 
lished new maximum rates for tele- 
phone exchange service in the so- 
called “buffer zone,” and special toll 
rates could be charged by the plain- 
tiff throughout the state of New York 
from March 1, 1923, for one year 
and thereafter until the further order 
of the Commission. Plaintiff put 
these rates, thus fixed, into effect, and 
they have continued in effect by the 
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order of the Commission dated May 
26, 1926, P.U.R.1926E, 1, and such 
rates are now effective. The orders 
thus made were designed and intend- 
ed to restrict the earnings of the 
plaintiff on its intrastate telephone 
business so that the annual net re- 
turns therefor would not yield a re- 
turn of more than 7 per cent upon the 
rate base which. is now claimed to be 
lower than the fair and reasonable 
value of the property at the time 
when the service was rendered. In 
putting these maximum rates fixed 
by the orders into effect throughout 
the state of New York, the plaintiff 
in no way accepted the terms of the 
orders. A fair trial was had for more 
than a year prior to the commence- 
ment of this suit, during which time 
it was demonstrated that the orders 
did not permit the plaintiff to earn 
a fair return upon the value of its 
property, used and useful, in the ren- 
dition of its intrastate telephone serv- 
ice in this state. 

The plaintiff filed with the Public 
Service Commission its complaint 
against these rates, alleging that they 
were insufficient to yield reasonable 
compensation for the services ren- 
dered by it and they were so inade- 
quate and insufficient as to work a 
confiscation of its property and to 
cause the plaintiff continued and ir- 
reparable injury. The master has 
found that the plaintiff diligently 
prosecuted its complaint before the 
Commission and used all reasonable 
means to secure relief from the rates 
fixed by the orders before bringing 
the present suit, and only after a de- 
lay of months it brought the present 
suit. The preliminary restraining 
order of this court contained a con- 














UNITED STATES DISTRICT COURT 


dition limiting the plaintiff to a sur- 
charge of 10 per cent upon the rates 
fixed by the order of the Commission 
for local telephone service in the city 
of New York and prohibited any sur- 
charge upon the rates fixed by the 
order of the Commission for tele- 
phone service in other parts of the 
state. This temporary restraining 
order of May 1, 1924, was continued 
by a preliminary injunction order of 
August 15, 1924, granting it partial 
relief, and the plaintiff collected 10 
per cent pursuant thereto from May 
1, 1924, to July 1, 1926, when the 
Commission granted the higher rates 
fixed by the order, which is the sub- 
ject of attack in the supplemental bill 
filed. The decision of the Commis- 
sion, which was not unanimous, di- 
rected the plaintiff to file with it on 
June 19, 1926, schedules of proposed 
rates, charges, and rentals for tele- 
phone service in the city of New York 
in accordance with the majority opin- 
ion for the approval of the Commis- 
sion, and further directed that the 
rates, charges, tolls, and rentals for 
service in the exchange area of the 
state of New York outside of the city, 
fixed and prescribed by the order of 
the Commission on January 25, 1923, 
supra, complained of in the original 
bill, should remain in effect and un- 
changed. Plaintiff protested against 
these new rates as noncompensatory 
and confiscatory, but, pursuant to the 
direction of the Commission, it filed 
a proposed schedule of such rates, 
charges, and rentals for service in the 
city of New York in accordance with 
the order. The Commission subse- 
quently approved the rates, charges, 
and rentals set forth in the schedule. 
The order of the Commission re- 


quired that the rates, charges, and 
rentals for telephone service fixed 
and prescribed by the Commission’s 
order of January 25, 1923, P.U.R. 
1923B, 545, be continued in effect by 
the plaintiff without change for the 
telephone service furnished by it in 
the cities, towns, and villages of the 
state of New York, outside the city 
of New York, and the order of 
the Commission fixes and prescribes 
the rates, charges, and rentals to be 
charged by the. plaintiff on and after 
July 1, 1926, for telephone service in 
the city of New York, superseding 
the rates, charges, and rentals fixed 
and prescribed by the order of the 
Commission of January 25, 1923, 
supra. Except as thus specifically 
modified and changed by the orders 
of the Public Service Commission 
and the temporary restraining and 
preliminary injunction orders of 
this court, the plaintiff's existing 
rates for intrastate telephone toll 
service and all other intrastate tele- 
phone service within the state of 
New York have been in effect con- 
tinuously since July 1, 1921, but in 
the city of Buffalo, as heretofore 
stated, decreases in exchange rates 
were made November 1, 1921, pur- 
suant to the order of the Commission 
of October 27, 1921, P.U.R.1921E, 
798, and except for a few minor 
changes, negligible in amount, affect- 
ing the charges for telephone service 
in a few small places. 

The plant and property used by the 
plaintiff, and found to be useful in 
carrying on the telephone service, 
consisted generally of land with build- 
ings thereon constructed for tele- 
phone uses, central office switch- 
boards and equipment, underground 
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conduits and ducts, underground 
cables, aerial cables, poles, wires, sub- 
scribers’ instruments (stations), pri- 
vate branch exchange switchboards 
(being switchboards on the premises 
of the subscriber, usually small but 
sometimes almost equal in size to a 
central office), and miscellaneous 
equipment of various kinds, rights 
of way and easements, working capi- 
tal, going value, and other property. 
The record demonstrates that this 
property was kept in an excellent 
state of repair and operating con- 
dition. From January 1, 1920, to 
June 1, 1927, it required an annual 
expenditure of $60,000,000 for new 
construction. 

The preliminary injunction grant- 
ed (New York Teleph. Co. v. 
Prendergast (1924) 300 Fed. 822, 
P.U.R.1925A, 491) was similar in 
force and effect to that considered and 
sustained in Prendergast v. New 
York Teleph. Co. (1923) 262 U. S. 
43, 67 L. ed. 853, P.U.R.1923C, 719, 
43 Sup. Ct. Rep. 466, where the court 
held that such an action was main- 
tainable as long as the rates were 
promulgated, since the Commission 
had final authority in the rate-making 
process, even though no application 
had been made for a rehearing, and 
even though the prescribed rates were 
but temporary. The bill was held to 
sufficiently set out the ultimate facts 
to warrant injunctive relief. 

[1,2] We are solely concerned 
with the issue whether the master 
was warranted in his conclusion that 
the evidence presented proved the 
claimed confiscation because the rates, 
charges, and rentals fixed as stated 
above, failed to yield a fair return for 
the value of the property, used and 
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useful, in rendering telephone service. 
This suit in no way interferes with 
the proper function of the Commis- 
sion, nor does it invade its powers. 
It tests the claim that the Commis- 
sion’s orders exceed the bounds of 
lawful regulation. Pacific Teleph. 
& Teleg. Co. v. Kuykendall (1924) 
265 U. S. 196, 68 L. ed. 975, P.U.R. 
1924D, 781, 44 Sup. Ct. Rep. 553; 
Oklahoma Nat. Gas Co. v. Russell 
(1923) 261 U. S. 290, 67 L. ed. 659, 
P.U.R.1923C, 701, 43 Sup. Ct. Rep. 
353; Dawson v. Kentucky Distilleries 
& Warehouse Co. (1921) 255 U. S. 
288, 65 L. ed. 638, 41 Sup. Ct. Rep. 
272. The burden of proof, of course, 
is upon the plaintiff to establish the 
claim of confiscation. United Fuel 
Gas Co. v. Railroad Commission 
(1929) 278 U. S. 300, 73 L. ed. 390, 
P.U.R.1929A, 433, 49 Sup. Ct. Rep. 
150. 

[3, 4] The master correctly ap- 
plies these principles, as his guide for 
ascertaining the fair value of the 
property, used and useful, in furnish- 
ing the regulated service, and finding 
the net return under the rates fixed 
by the Commission. He found the 
reproduction cost new, less existing 
depreciation ; also the book cost. Re- 
production cost, less actual deprecia- 
tion, is not the legal equivalent of fair 
value, as the master stated it to be, 
for it is, as a matter of law, but evi- 
dence of value. St. Louis & O'Fallon 
R. Co. v. United States (1929) 279 
U. S. 461, 73 L. ed. 798, P.U.R. 
1929C, 161, 49 Sup. Ct. Rep. 384; 
McCardle v. Indianapolis Water Co. 
(1926) 272 U. S. 400, 71 L. ed. 154, 
P.U.R.1927A, 15, 47 Sup. Ct. Rep. 
144; Missouri ex rel. Southwestern 
Bell Teleph. Co. v. Public Service 
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Commission (1923) 262 U. S. 276, 
67 L. ed. 981, P.U.R.1923C, 193, 43 
Sup. Ct. Rep. 544, 31 A.L.R. 807; 
Bluefield Water Works & Improv. 
Co. v. Public Service Commission 
(1923) 262 U. S. 679, 67 L. ed. 1176, 
P.U.R.1923D, 11, 43 Sup. Ct. Rep. 
675. The depreciation deducted must 
be actual. McCardle v. Indianapolis 
Water Co. supra; Georgia R. & Pow- 
er Co. v. Railroad Commission 
(1923) 262 U. S. 625, 67 L. ed. 
1144, P.U.R.1923D, 1, 43 Sup. Ct. 
Rep. 680; Monroe Gas Light & Fuel 
Co. v. Michigan Pub. Utilities Com- 
mission (1923) 292 Fed. 139, P.U.R. 
1923E, 661; New York Teleph. Co. 
y. Prendergast (1924) 300 Fed. 822, 
P.U.R.1925A, 491. Reproduction 
cost, less actual depreciation, is some 
evidence, the weight of which is to be 
determined with all the other evi- 
dence in the case, as tending to show 
both the value and the relative impor- 
tance of all the evidence on the sub- 
ject. Book costs, with deductions for 
depreciation, would be an index of 
present value if there were no fluc- 
tuations in the values of land, ma- 
terial, or labor. But there are fluctua- 
tions, as this record discloses, and re- 
production cost new is an estimate in- 
tended to reflect the upward or down- 
ward trend in prices or values which 
have occurred between the date of the 
actual investment and the date of in- 
vestigation as to the present value. 
While the master says he followed 
the theory of reproduction cost new, 
less depreciation, or at least gave it 
controlling weight, nevertheless, the 
master’s results as to present value are 
correct, except for the modifications 
which we shall later refer to. De- 
fendants contend that book cost, less 
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depreciation, should be the sole factor 
considered in the case at bar. This 
position assumes the other extreme, 
and is inconsistent with the authori- 
tative decisions. 

[5] It is the plaintiff’s property of 
which confiscation is asserted. What- 
ever may be true regarding values 
generally, reproduction cost, where 
the owner claims confiscation, can 
never be more than it would cost the 
owner to reproduce or replace the 
property with: property equally good. 
The circumstances in any case may 
show that, after deducting deprecia- 
tion, fair value is more than repro- 
duction cost to the owner or less than 
reproduction cost to the owner. But 
reproduction cost should always be 
considered on the basis of what it 
would cost the owner in a case of con- 
fiscation. In determining the repro- 
duction cost new the master took cost 
to the plaintiff to reproduce, and 
made allowance accordingly, except 
in regard to panel type equipment. 
Since it is the reasonable cost to this 
plaintiff rather than some unknown 
and unknowing company which is the 
guide, there remains to determine 
whether this element of value was 
estimated on a reasonable basis which 
gave due weight to actualities and 
whether the master correctly found, 
the facts. His assumption was rea-. 
sonable that the property could be re- 
produced within the city in six years 
and the rest of the state within five 
years. He based this reproduction 
on this time limitation and found the 
fair value of plaintiff’s property to 
be: 


Jelly 1, 1906 ccccccccccccccvcces $509,671,985 
FEY OT svewecentaveusscces 604,209,429 
FO 0, TED < ceccccccccesccsess 693,312,092: 
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He found that the extent of the 
use of plaintiff’s property in the state 
of New York for 1924, in rendering 
plaintiff’s intrastate telephone service, 
which was directly affected by the 
rate orders complained of, as 86.50 
per cent of the total use of the prop- 
erty in both intrastate and interstate 
business; for 1926 it was 85.75 per 
cent; for 1928, 85.55 per cent. Ac- 
cepting these percentages, which are 
justified by the record, gives the prop- 
erty, used and useful, in the regu- 
lated business as follows: 


FEED -ivacincccevnnssacccccedees $440,866,266 
BEEP svtcasesdagvesoecvcccsseue 518,109,584 
TSS vevcccdeccsccssccvcccseces 593,128,494 


The net income from the regulated 
business as found by the master was: 


TIF .vcvccccciccicvcccsesessseee $7,512,104 
EID. ceccccacvcvcecccocccessen.es 19,870,689 
BEET dndaccondsccsocevaceseseese 25,391,379 


These sums, as to revenue, exclud- 
ed collections under the surcharge al- 
lowed pursuant to the preliminary 
injunction, which were: $3,875,- 
361.57 for eight months in 1924, 
$3,524,973.88 for six months in 1926. 
Upon calculation, it will be seen that 
the rate of return for this invested 
capital is less than 5 per cent. Dur- 
ing the period, as of July 1, 1924, 
there was: 

Property value under construc- 
tion in the entire state for use 
in the regulated business of ... $32,000,721 


As of July 1, 1926, the entire state 6,100,896 
The book cost for July 1, 1924, 
409,952,934 


Spesevcsueeacncessusn sar 517646392 


And accepting the percentages of 
property used in the business, subject 
to the rates complained of, reduces 
book costs of said property to: 


In 1924 $354,609,287 
In 1926 443,881,781 
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Depreciating this book cost by the 
amount of observed depreciation, the 
property subject to the rates com- 
plained of was: 

In 1924 $315,756,081 
In 1926 397,876,061 

Or if the proper percentage of the 
whole balance of the reserve for de- 
preciation is deducted, the book cost, 
less depreciation, would be: 

For 1924 
For 1926 

Undoubtedly the present value is 
greater than the book cost, less de- 
preciation, and, in any event, it is 
apparent that, on any valuation which 
may reasonably be found from these 
figures, the rates are confiscatory. 

[6] The master found that the 
price movement generally was up- 
ward, but also found that 90 per cent 
of the property was purchased or put 
in service since 1915. He found that 
the trend in land values was upward, 
but not very much, except in New 
York city. This is reflected in the 
valuation of real estate he accepted 
for 1926. The effect of the upward 
trend in prices is properly limited to 
whether valuations presently made 
are likely to hold good for a reason- 
able time in the future. McCardle 
v. Indianapolis Water Co. (1926) 
272 U. S. 400, 71 L. ed. 154, P.U.R. 
1927A, 15, 47 Sup. Ct. Rep. 144. 
We agree with the master that any 
trend of upward prices, as disclosed 
from this record, was ineffectual to 
change the present fair value of the 
property devoted to the service. 

The property used by the plaintiff 
is well adapted to the business and 
was established to be worth its cost 
at the time it was acquired. The 
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master found that the value of plain- 
tiff’s property, exclusive of fran- 
chises, used and useful in furnishing 
telephone service and devoted ex- 
clusively to the rendition of such serv- 
ice, was substantially in excess of its 
cost. The book cost for the plant in 
service and that in progress is not 
directly comparable with the cost of 
reproduction new, less depreciation, 
the master found, because the plain- 
tiff had been financed to a large ex- 
tent by the American Telephone & 
Telegraph Company by the purchase 
of its common stock at par, and it 
had not, therefore, incurred the com- 
mercial expense for the cost of financ- 
ing, bankers’ checking engineers, etc., 
which would be incurred if the plain- 
tiff's plant was reproduced in the 
future or had been reproduced in the 
past under ordinary circumstances. 
Moreover, he found that expenditures 
associated with construction had been 
carried on the books as capital items, 
and had also been charged as annual 
expenditures, and, although the cost 
thereof had actually been incurred 
and paid by the company, the amount 
paid was not reflected in the book cost 
of the company’s plant. These items 
were taxes, fire insurance, and casual- 
ty insurance during construction. 
Other expenditures relating to con- 
struction, which are now charged on 
the books to construction in whole or 
in part, were not always so treated. 
These were general executive costs 
and interest during construction, no 
charge having been made to capital or 
construction for either of these items 
prior to 1918. Expenditures relating 
in part to construction and in part to 
operation, he found allocated in too 
small a percentage to construction. 
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These items included the general ex- 
pense subsequent to 1918, of interest 
during construction subsequent to 
that year, in each of which items the 
portion allocated to construction was 
less than one-half of the portion taken 
in the reproduction cost new figures. 
Moreover, he found that items such 
as preliminary organization and legal 
costs were not reflected in the book 
costs, and, by reason thereof, he 
found that the plaintiff understated 
the true cost of its property in its 
book costs. This, together with the 
unquestioned increase in value of the 
property, justified his refusal to ac- 
cept a book cost as contended for by 
the defendants. It required a higher 
valuation and gave justification for 
the weight given to the reproduction 
cost new, less depreciation. 

In Missouri ex rel. Southwestern 
Bell Teleph. Co. v. Public Service 
Commission (1923) 262 U. S. 276, 
67 L. ed. 981, P.U.R.1923C, 193, 43 
Sup. Ct. Rep. 544, 31 A.L.R. 807, 
the Supreme Court reaffirmed the rule 
announced in Willcox v. Consolidat- 
ed Gas Co. (1909) 212 U. S. 19, 41, 
52, 53 L. ed. 382, 29 Sup. Ct. Rep. 
192, 48 L.R.A.(N.S.) 1134, 15 Ann. 
Cas. 1034, where the court said: 
“There must be a fair return upon 
the reasonable value of the property 
at the time it is being used for the 
public. And we concur with 
the court below in holding that the 
value of the property is to be deter- 
mined as of the time when the inquiry 
is made regarding the rates. If the 
property which legally enters into the 
consideration of the question of rates 
has increased in value since it was 
acquired, the company is entitled to 
the benefit of such increase.” 
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In the Minnesota Rate Cases 
(1913) 230 U. S. 352, 57 L. ed. 
1511, 33 Sup. Ct. Rep. 729, 48 L.R.A. 
(N.S.) 1151, Ann. Cas. 1916A, 18, 
the court said: “The making of a 
just return for the use of the property 
involves the recognition of its fair 
value if it be more than its cost. The 
property is held in private ownership, 
and it is that property, and not the 
original cost of it, of which the owner 
may not be deprived without due 
process of law.” 

In Missouri ex rel. Southwestern 

Bell Teleph. Co. v. Public Service 
Commission, supra, at pp. 288, 289 
of 262 U. S., the court said: “An 
honest and intelligent forecast of 
probable future values, made upon a 
view of all the relevant circumstances, 
is essential. If the highly important 
element of present costs is wholly dis- 
regarded, such a forecast becomes im- 
possible. Estimates for to-morrow 
cannot ignore prices of to-day. 
It must never be forgotten that, while 
the state may regulate with a view to 
enforcing reasonable rates and 
charges, it is not the owner of the 
property of public utility companies 
and is not clothed with the general 
power of management incident to 
ownership.” (At pp. 199, 200 of 
P.U.R.1923C). 

The Supreme Court again recently 
reiterated the consideration or weight 
to be accorded to current or reproduc- 
tion costs in ascertaining value, and 
said that present cost along with all 
other pertinent facts must be con- 
sidered. St. Louis & O’Fallon R. Co. 
v. United States (1929) 279 U. S. 
461, 73 L. ed. 798, P.U.R.1929C, 
161, 49 Sup. Ct. Rep. 384; Georgia 
R. & Power Co. v. Railroad Commis- 


45 


sion (1923) 262 U. S. 625, 67 L. ed. 
1144, P.U.R.1923D, 1, 43 Sup. Ct. 
Rep. 680. 

Both plaintiff and defendants com- 
plain of the master’s findings as to 
certain items which we shall now con- 
sider. 


Upward Trend of Prices. 


The plaintiff charges that the mas- 
ter erred in refusing to find higher 
valuations because of the upward 
trend in the prices of both labor and 
materials entering into the reproduc- 
tion of the plant. Having found the 
values at figures which agreed with 
the cost of reproduction new, less de- 
preciation, the master included noth- 
ing for upward trend which he found 
to exist. No such trend in prices was 
shown to justify the consideration 
thereof now urged by the plaintiff. 
Due regard for upward trend of 
prices is reflected in the valuations 
made by the master. 


Land and Buildings. 


[7] The defendants complain that 
the book figures as to the land and 
buildings, less depreciation, are the 
maximum value which the master 
should have allowed in their valua- 
tion. The argument proceeds that 
the inseparable character of the land 
and buildings, as shown by the testi- 
mony of the witnesses for the plain- 
tiff, demonstrates that an increase in 
the value of the land usually causes 
a decrease in the value of the build- 
ings. That is, when the land in- 
creases in value, the building, which 
may have been entirely suited for 
the land when it was constructed, be- 
comes unsuited to the land and inter- 
feres with the most advantageous 
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use which is the cause of the great 
increase in land value. The plain- 
tiff’s witnesses testified to the land 
values and then to the value of the 
cost of reproducing the buildings, and 
it argues that the sum of the two is 
the value of the property. The de- 
fendants argue that the plaintiff 
failed to treat them as a unit. It is 
clear to us that the master endeavored 
to find the market value. It was 
reasonable to assume that land would 
have to be acquired first and then 
suitable buildings placed thereon in 
the course of reproduction. It is im- 
probable that the land and buildings 
could be acquired as a unit. The 
evidence satisfactorily shows that the 
amount and kind of property on hand 
was correctly found, as was its re- 
placement cost. That which was de- 
ducted for accrued depreciation was 
justified. Reproduction cost as ap- 
plied to the land, of necessity, refers 
to market value. The reproduction 
cost of the building must be added to 
the land. The master’s valuation of 
both is not excessive. 


Equipment. 


The plaintiff's evidence showed 
complete inventories or spot checks 
of its entire plant and equipment. 
Books and records were kept in a 
uniform system of accounts for tel- 
ephone companies as prescribed by the 
Interstate Commerce Commission and 
also adopted by the State Public Serv- 
ice Commission. No real issue is 
presented as to any quantity item 
claimed by the plaintiff. The record 
completely sets forth the manual cen- 
tral office equipment and associated 
power plant, the panel type machine, 
switching central office equipment, 


46 


the step by step type machine, and the 
entire plant in the state of New York 
outside the city of New York, both 
toll and exchange; the outside plant 
in New York city, toll and exchange; 
station equipment outside of New 
York city and station equipment in 
New York city; the rights of way and 
general equipment. The proofs of 
prices were uncontradicted in most in- 
stances. Indeed, there was little con- 
tradiction of the reproduction costs 
by the defendants with respect to the 
parcels of land and the buildings in 
the city of New York (which con- 
stitute more than 92 per cent of this 
total class of property) ; underground 
conduits, both main and subsidiary; 
underground cables, both main and 
subsidiary; aerial cables, pole lines, 
together with the copper wires there- 
on; station apparatus and installa- 
tions; furniture, fixtures, and auto- 
mobiles. 


Inexperience Factor. 


[8] The valuations made of some 
items, however, are questioned. The 
central office equipment as of July 1, 
1926, had a book cost of $170,300,- 
786, and a reconstruction cost of 
$171,200,355. This was, in a very 
large measure, purchased from the 
Western Electric Company, a sub- 
sidiary of the American Telephone & 
Telegraph Company. The panel type 
was manufactured and sold exclusive- 
ly by the Western Electric Company. 
The master, in arriving at a cost of 
reproduction, considered an imagi- 
nary manufacturer of panel type 
equipment other than the Western 
Electric Company, and in his calcula- 
tions made allowance for an “inex- 
perience factor” and said: 
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“The manufacturer's costs of the 
Western Electric Company as of July 
1, 1926, were $13,880,724. To this 
was added $4,305,504 as necessary to 
bring it up to the amount that any 
outside inexperienced manufacturer 
would have to incur in doing the same 
work. 

“The installation costs of the 
Western Electric Company as of July 
1, 1926, were $7,542,867. To this 
was added $11,766,873 as necessary 
to bring it up to the amount that any 
outside inexperienced manufacturer 
would have to incur in doing the 
same work. 

“The manufacturer’s specification 
and drawing costs for the Western 
Electric Company as of July 1, 1926, 
was $1,118,503. To this was added 
$1,319,837 as necessary to bring it 
up to the amount that any outside in- 
experienced manufacturer would 
have to incur in doing the same work. 

“That is to say, on July 1, 1926, 
the Western Electric Company could 
do this work for $17,392,214 less 
than an outside inexperienced manu- 
facturer.” 

And he included this amount in the 
reproduction cost new on the theory 
that, while the New, York Telephone 
Company was reconstructing its 
plant, it did not own the Western 
Electric Company, and, therefore, it 
was proper to figure on what it would 
cost an outside manufacturer. This 
apparatus is manufactured under 
patents, and no other manufacturer, 
unless licensed, can make it. This 
plaintiff, whose property necessarily 
would have to be reproduced on the 
theory of reproduction cost new, 
could reproduce the panel type equip- 
ment by purchase from the Western 
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Electric Company. Its ability to do 
so is part of its going value. The 
master’s finding of reproduction cost 
for this item should be deducted from 
1926, that is to say, the item of 
$17,392,214, for the so-called “inex- 
perience factor.” What was charged 
the plaintiff we must assume the 
Western Electric Company would 
charge if the property were to be re- 
produced. To assume otherwise 
would be fanciful. 

There is a claim of excess panel 
type equipment, and a deduction was 
made, by the master, of 16 per cent 
for this item. This is unsatisfactory 
to both parties, but a careful exam- 
ination of the record justifies that 
deduction. 


Profits of Western Electric Company. 


[9] Complaint is made of the 
profits of the Western Electric Com- 
pany. It sold the plaintiff large 
quantities of material which it does 
not manufacture, but which it buys 
in the open market, thus saving the 
cost of storage and the expense of a 
purchasing force, and it kept on hand 
a large supply for plaintiff to meet its 
demands, thus insuring prompt serv- 
ice. Purchasing in large quantities 
resulted in reduction of prices. Some 
of the apparatus was manufactured 
under patents held by the Western 
Electric Company and sold to the 
Bell system of telephone companies. 
The Western Electric Company’s 
profits are established to be small 
commensurately speaking. The Pub- 
lic Service Commission carefully 
examined ‘into these supply contracts 
and approved them, and the evidence 
in the record justifies that approval. 
The evidence showed that the West- 
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ern Electric Company made a profit 
of 6.4 per cent on telephone apparatus 
which it sold to the associate com- 
panies. The books of the Western 
Electric Company were audited by 
public accountants of good reputa- 
tion. The fact is that the Western 
Electric Company was able to sell, 
and did sell, cheaper. The defend- 
ants’ evidence on this subject was re- 
stricted to shop costs with selling 
prices on some certain articles. The 
question presented is what it reason- 
ably costs, under ordinary circum- 
stances, to obtain an amount of equip- 
ment equal to that in the plant and 
service of the plaintiff. Such material 
might be obtained from the Western 
Electric Company or some other 
manufacturer of telephone apparatus. 
In the case of the Western Electric 
Company, it was entitled to a reason- 
able manufacturing cost, plus a fair 
profit. This is what the plaintiff 
established. The plaintiff paid the 
Western Electric Company for panel 
type equipment apparatus $58,494,- 
357; the reasonable price thereof, al- 
lowing for a profit to it, was upwards 
of $66,973,322, and the plaintiff 
argues that it should have the benefit 
of this difference in ascertaining re- 
production costs. The master prop- 
erly rejected the claims of a lower 
manufacturing cost. The prices were 
established to be fair, and these costs 
should be used in finding present 
value, less depreciation. This pur- 
chasing from the Western Electric 
Company has unquestionably resulted 
in many reductions in cost to it as 
well as better service and supply. 
[10] Nor can the defendants main- 
tain that the reproducer must be as- 
sumed to have at hand all the money, 
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ability, and experience required, and 
that no value may be placed on these. 
As applied to this case, the repro- 
duction cost means cost to the owner 
under the conditions which may rea- 
sonably be expected to exist if the 


property were to be replaced. Since’ 


it is the claim in rate cases that the 
owner’s property is being confiscated, 
whatever may be the facts regarding 
value generally, reproduction cost, 
where an owner claims confiscation, 
can never be more than it would 
cost the same owner to reproduce 
or replace with property equally as 
good. 


Promotion Expenses. 


[11] The plaintiff complains of the 
disallowance of $18,000,000 for pro- 
motion expenses. The master held 
that item to be too improbable, and 
disallowed it, and also disallowed, in 
part, claims, as made by the plaintiff, 
for preliminary organization, legal 
costs, banks’ checking engineers, 
costs, etc. Recognizing that, where 
property is to be reconstructed, these 
costs would be incurred. (Ohio Utili- 
ties Co. v. Public Utilities Commis- 
sion (1925) 267 U. S. 359, 69 L. ed. 
656, P.U.R.1925C, 599, 45 Sup. Ct. 
Rep. 259; Des Moines Gas Co. v. Des 
Moines (1915) 238 U. S. 153, 59 L. 
ed. 1244, P.U.R.1915D, 577, 35 Sup. 
Ct. Rep. 811), he found the estimates 
of the plaintiff too high. His allow- 
ance of $3,456,000 for preliminary 
organization and legal fees will be al- 
lowed, which includes the sum of 
$584,000 allowed for permits for 
underground construction. 


Going Concern. 
[12, 13] The master found that the 
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plaintiff was entitled to the valuation 
as a going concern of $26,000,000 in 
the city of New York and $9,000,000 
outside of the city. While the plain- 
tiff is well managed and has built up 
a large business with a trained force 
of employees, who are found capable 
and expeditious in the discharge of 
its service to the public, still the al- 
lowance by the master was excessive. 
McCardle v. Indianapolis Water Co. 
(1926) 272 U. S. 400, 71 L. ed. 154, 
P.U.R.1927A, 15, 47 Sup. Ct. Rep. 
144; Houston v. Southwestern Bell 
Teleph. Co. (1922) 259 U. S. 318, 
66 L. ed. 961, P.U.R.1922D, 793, 42 
Sup. Ct. Rep. 486; Kings County 
Lighting Co. v. Prendergast (1925) 
7 F. (2d) 192, 215, P.U.R.1925C, 
705, P.U.R.1925E, 5; New York 
Teleph. Co. v. Prendergast (1924) 
300 Fed. 822, P.U.R.1925A, 491. 
The Commission, after the decision 
granting the injunction pendente lite 
by this court, allowed $10,000,000 for 
going value—$7,500,000 in the city 
of New York, and $2,500,000 out- 
side the city. Some items which the 
master considered, we think improp- 
erly, led him to these conclusions. 
Plaintiff’s claim, which the master 
considered, that $19,000,000 was re- 
quired to train its force of employees 
to their present efficiency, had previ- 
ously been treated as a cost of opera- 
tion. That treatment was proper. It 
proved $5,500,000 for developing rec- 
ords, files, etc., and $4,000,000 for 
record of subscribers and directories. 
These expenses were charged up to 
operating costs. They may not be 
charged both as expense of operation 
and as an acquisition of capital. 
Nine million five hundred thousand 
dollars was considered as the hypo- 
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thetical cost of advertising and can- 
vassing to get subscribers. This was 
a cost for creating good will 
and a regulated utility cannot esti- 
mate good will into its rate base. 
Galveston Electric Co. v. Galveston 
(1922) 258 U. S. 388, 396, 66 L. ed. 
678, P.U.R.1922D, 159, 42 Sup. Ct. 
Rep. 351. The claim of $9,500,000, 
consisting of items for maintenance, 
depreciation, interest, and taxes be- 
tween completion of the hypothetical- 
ly reconstructed plant and the time 
when it would be running at normal 
operating capacity, was found by the 
master to be too speculative. The al- 
lowance made by the Commission for 
going concern value was soundly 
based, and, therefore, we modify the 
amount allowed by the master to 
$10,000,000. 


Financing Costs. 


[14] The American Telephone & 
Telegraph Company provided all the 
capital for the plaintiff and held all 
its capital stock. An allowance of 
$22,943,000 was made for the cost 
of financing. This hypothetical re- 
construction cost will be disallowed. 
In Galveston Electric Co. v. Galves- 
ton, supra, the court said, at p. 167 of 
P.U.R.1922D: “But as the base 
value considered is the present value, 
that value must be measured by mon- 
ey; and the customary cost of obtain- 
ing the money is immaterial.” See, 
also, Reno Power, Light & Water Co. 
v. Public Service Commission (1923) 
298 Fed. 790; Winona v. Wisconsin- 
Minnesota Light & P. Co. (1921) 
276 Fed. 996, P.U.R.1922C, 461; 
Minneapolis v. Rand (C. C. A.) 285 
Fed. 818. The item of bankers’ 
checking engineers of $2,207,000 and 
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interest on preliminary costs of $2,- 
554,763 will be disallowed. These 
are costs of establishing the business 
as referred to in Missouri ex rel. 
Southwestern Bell Teleph. Co. v. 
Public Service Commission (1923) 
262 U. S. 276, 288, 67 L. ed. 981, 
P.U.R.1923C, 193, 43 Sup. Ct. Rep. 
544, 31 A.L.R. 807. 


Working Capital. 


[15] The allowance for necessary 
working capital found by the master 
was: As of June 1, 1924, for the 
city of New York—$10,920,000; for 
the entire state—$14,040,000. As of 
July 1, 1926, for the city—$12,480,- 
000; for the entire state—$15,964,- 
000. The plaintiff claims it should 
have a larger allowance and refers to 
its books to show the figures. The 
plaintiff is entitled to have an ade- 
quate working capital to provide 
promptly for the materials and sup- 
plies, current maintenance and repairs 
chargeable to operating expenses, and 
other contingencies so as to permit 
the company to carry on its operation 
as a going concern without delay or 
extra expense. Kings County Light- 
ing Co. v. Prendergast, supra, af- 
firmed Ottinger v. Kings County 
Lighting Co. (1926) 272 U. S. 579, 
71 L. ed. 249, P.U.R.1927A, 39, 47 
Sup. Ct. Rep. 199; New York & Q. 
Gas Co. v. Prendergast (1924) 1 F. 
(2d) 351, P.U.R.1924E, 59. The 
master found, from the evidence, that 
the plaintiff’s allowance therefor was 
too liberal. We will not disturb that 
finding. There can be confiscation 
only of the necessary working capital 
needed to render the service. Public 
Utility Comrs. v. New York Teleph. 
Co. (1926) 271 U. S. 23, 70 L. ed. 
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808, P.U.R.1926C, 740, 46 Sup. Ct. 
Rep. 363. 


Work Under Construction. 


The rate fixed must be reasonable 
and just as to the present and also 
for a reasonable time in the future. 
Therefore, the fair value of work 
under construction must be included 
as well as that presently used. The 
master’s findings as to this item for 
the state and city are reasonable. 
They were properly included in the 
valuation of the property found to be 
used and useful in the service 
rendered and to be rendered. It is 
for the same reason that the trend 
upwards or downwards in prices is 
a consideration. Its effect is prop- 
erly limited to whether valuations 
presently made are likely to hold 
good for a reasonable time in the 
future. The master ruled that the 
price movement was generally some- 
what upward, but very little, except 
in land values in New York city. He 
concluded, however, very properly, 
that the trend in prices should not be 
given any effect as an increase in the 
fair valuation of property used in the 
service. 


Depreciation. 


[16-18] In finding depreciation to 
be deductible from both the reproduc- 
tion cost and the book value, the mas- 
ter correctly stated the rule to be that 
the sum to be deducted must be the 
actual depreciation. McCardle v. In- 
dianapolis Water Co. (1926) 272 U. 
S. 400, 71 L. ed. 154, P.U.R.1927A, 
15, 47 Sup. Ct. Rep. 144; Pacific Gas 
& E. Co. v. San Francisco (1924) 
265 U. S. 403, 68 L. ed. 1075, P.U.R. 
1924D, 817, 44 Sup. Ct. Rep. 537. 
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Two factors were considered by him: 
(1) actual depreciation as given by 
testimony of experts who examined 
the major part of the property and 
(2) reserve depreciation as set up by 
the plaintiff. The plaintiff deducted 
from gross earnings in each year 
since 1923 approximately 5 per cent 
of the cost of its depreciable property, 
consisting briefly of buildings, cen- 
tral office equipment, overhead plant, 
and underground plant and station 
equipment. The Commission ap- 
proved this percentage for reserve 
Idepreciation. The plaintiff argues 
that this annual charge is merely a 
bookkeeping entry called an annual 
expense for depreciation and ex- 
penses; that after it had deducted 
from its gross revenues for the year 
the moneys which it had to expend 
for operation and maintenance, in- 
cluding taxes, it had a balance left, 
and from this balance it made a fur- 
ther deduction by a book entry which 
it calls annual expense of deprecia- 
tion. This estimate and deduction is 
set aside annually in recognition of 
the fact that various portions of the 
property have not indefinite lives but 
must be retired from service at some 
time and are subject to various 
hazards, and the argument proceeds 
that these estimates are recognition 
of the fact that provision must be 
made annually to meet the losses occa- 
sioned by such retirements when they 
shall occur. These reductions reduce 
the amount of profit otherwise real- 
ized. Such business foresight has 
been approved. Public Utility Comrs. 
v. New York Teleph. Co. supra; 
Knoxville v. Knoxville Water Co. 
(1909) 212 U. S. 1, 13, 53 L. ed. 
371, 29 Sup. Ct. Rep. 148. Adequate 


provision must be made each year to 
meet the year’s share of losses to be 
supplied at the time of retirement, 
because inadequate provision in the 
past does not justify an increase in 
the future provision. Galveston 
Electric Co. v. Galveston (1922) 258 
U. S. 388, 66 L. ed. 678, P.U.R. 
1922D, 159, 42 Sup. Ct. Rep. 351. 
The Interstate Commerce Commis- 
sion and the Public Service Commis- 
sion both instructed the plaintiff to 
provide for the retirement of its prop- 
erty by making a pro rata provision 
in each year during the expected life 
thereof, the sum of which amounts, 
at the time of retirement of the prop- 
erty, to the original cost less salvage. 
These yearly provisions are made by 
deducting the revenue each year at a 
fixed percentage of the cost of each 
class of property. The master found 
the proper future rate to provide for 
the plaintiff's property retirement as 
5.1 per cent. This was in accord with 
the Public Service Commission’s find- 
ing, and this court, in granting the 
preliminary injunction, stated that it 
was a proper annual charge “to pro- 
vide means, not only of covering de- 
terioration from use and time, but of 
minimizing, and only minimizing, 
future possible losses of any kind, 
from storm or fire to changes of 
fashion.” New York Teleph. Co. v. 
Prendergast (1924) 300 Fed. 822, 
P.U.R.1925A, 491, 494. The plain- 
tiff argues that, unless and until the 
expected loss is incurred, there will 
be a steadily increasing amount in the 
depreciation reserve, and that such 
proved to be the fact in its experience ; 
that such reserve was invested in the 
plaintiff's property and the master 
has allowed such item so invested to 
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be considered in the rate base. On 
July 1, 1926, the plaintiff had 
$125,000,000 in its depreciation re- 
serve. The master found that the 
actual depreciation which had already 
taken place in plaintiff's plant was 
$53,647,819, making a difference of 
$71,000,000. While the figures are 
not available in the record, it is 
argued that it was much greater in 
1928. Contrary to the plaintiff's 
argument, this difference does not 
show that there was an overestimate 
of the annual charges for deprecia- 
tion. The actual existing deprecia- 
tion must show the losses which have 
taken place. The burden of showing 
actual depreciation is with the plain- 
tiff. While fair present value cannot 
be determined with the certainty and 
accuracy of original cost, it must 
necessarily rest upon opinions and 
estimates. But when developed upon 
a reasonable basis by competent and 
upright witnesses, the fact finder has 
as accurate data on the subject as can 
‘be hoped for. Therefore, the neces- 
sity for finding essential facts creates 
the necessity for using not what evi- 
dence might be desired, but the best 
of which the subject admits. Either 
the property has in fact depreciated 
to the extent of the depreciation re- 
serve which has been created, or it 
has not. If it has not, the plaintiff 
has been allowed to take money from 
its ratepayers under the claim of de- 
preciation which was not there, either 
seen or unseen, and which it will 
never have to admit. In that case, 
the excess reserve has been acquired 
lawfully and is the property of the 
plaintiff. But if the actual depre- 
ciation exists to the extent that the 
plaintiff has claimed in building up 
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this reserve, it exists as much for 
valuation purposes as it did for 
the creation of the surplus. Whether 
or not the plaintiff admits the depre- 
ciation now, or must do so in the 
future, is unimportant, for it is there, 
and the time of its admission is im- 
material on the question of its exist- 
ence. If, as claimed by the plaintiff, 
sound honest business methods have 
been followed and the straight line 
method pursued by it was not exces- 
sive, the depreciation reserve, when 
added to the property now or at any 
time, would be no more than sufficient 
to keep the actual value of the prop- 
erty constant. The record satisfac- 
torily shows that there is more reason 
to believe that the actual existing de- 
preciation in the plaintiff’s property 
is reflected by the amount of its re- 
serve for depreciation than that it is 
shown by the estimate of experts who 
stated observed depreciation, which 
sum only was deducted by the master. 
For these reasons, the plaintiff has 
failed in the burden, resting upon it, 
to prove that the reserve depreciation 
was greater than the actual deprecia- 
tion, both seen and unseen, as 
measured by the depreciation reserve. 

[19] In New York Teleph. Co. v. 
Prendergast (1924) 300 Fed. 822, 
825, P.U.R.1925A, 491, 496, this 
court said: “To deduct from the 
fair value of plaintiff's property the 
entire book reserve for depreciation, 
in order to reach a rate base, was 
error of law. In point of fact the 
property had not depreciated that 
much; the Commission did not find 
any such depreciation.” 

Before the master, the plaintiff was 
permitted to show actual depreciation 
which might justify its claim made 
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at the hearing for the preliminary in- 
junction. But now, with the burden 
upon it to establish what its property 
was worth as the reproduction cost, 
less actual though not realized depre- 
ciation, it has failed to meet that 
burden. When it built up its reserve, 
it claimed the reserve as its actual de- 
preciation. It cannot now take an in- 
consistent position about depreciation, 
without fully establishing it, and it 
has weakened its proof of present 
value accordingly. The plaintiff was 
right about depreciation when it 
created its reserve, and it is wrong, 
in its position now, in its claim for 
a lesser sum as actual depreciation in 
this effort to establish fair value. 
Railroad Commission v. Cumberland 
Teleph. & Teleg. Co. (1909) 212 U. 
S. 414, 53 L. ed. 577, 29 Sup. Ct. 
Rep. 357; Knoxville v. Knoxville 
Water Co. (1909) 212 U.S. 1, 53 L. 
ed. 371, 29 Sup. Ct. Rep. 148; Chesa- 
peake & P. Teleph. Co. v. Whitman 
(1925) 3 F. (2d) 938, P.U.R.1925D, 
407; Idaho Power Co. v. Thompson 
(1927) 19 F. (2d) 547, P.ULR. 
1927D, 388. The reserve deprecia- 
tion must be divided by that per- 
centage of the whole of the property 
which is devoted to intrastate service. 


Earnings. 


The master found, as warranted by 
the evidence, that the entire revenue 
for the state of New York, excluding 
the surcharge collected under the pre- 
liminary injunction order, was in— 


FOE vccccechccssessesacseteces $115,009,305 
TEED svcrccccconsescussecesosve 150,574,433 
BPE icccocccccccccccccosesoess 180,386,569 


After the master had deducted 2 
per cent on construction work in 
progress for each of the years, the 
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operating expenses were $103,933,- 
914 in 1924; $126,400,603 in 1926 
$148,295,904 in 1928. 

The defendants complain that these 
figures are excessive (a) because the 
amount deducted for the reserves for 
depreciation is excessive and should 
be reduced ; (b) that the amount paid 
to the American Telephone & Tele- 
graph Company under its license con- 
tract was excessive, and that nothing 
should be taken out of the income to 
meet this expense; (c) that the plain- 
tiff was not taking full advantage of 
the savings in “straightforward 
trunking,” “restricted repetition,” 
and improvements in the art of 
telephony; (d) that a deduction for 
rate case expenses should be made; 
and (e) that an insufficient deduction 
was made by the master for taxes, 
maintenance, and depreciation for 
1926. 

As to (a), the defendants by their 
evidence attempt to show that the 
plaintiff, over a series of years, was 
creating excessive reserves for de- 
preciations, and that these were still 
accumulating. There was evidence 
of experts both ways on this question. 
The master accepted the testimony 
of the plaintiff and approved the rate 
of depreciation thus established, hold- 
ing that the amount set aside was not 
excessive. For the reasons we have 
stated, we think the conclusion of the 
master the correct one. 

[20] As to (b), the plaintiff paid 
commissions to the American Tele- 
phone & Telegraph Company under 
a license contract. It paid a certain 
percentage of the gross receipts for 
services rendered to it by the Ameri- 
can Telephone & Telegraph Com- 
pany; in 1924-1925, 44 per cent; 


? 

















1926, 4 per cent and 1928, 2 per cent 
of the gross receipts. These services 
consisted of patent protection, legal, 
commercial accounting, traffic engi- 
neering, operating assistance, advice, 
and telephonic connections with other 
companies in the Bell system. The 
contract was made in good faith and 
carried out. It cannot be seriously 
questioned but that this was all bene- 
ficial to the plaintiff. Such assistance 
made possible the efficient service 
rendered by the plaintiff. The con- 
tract was investigated by the Public 
Service Commission and won ap- 
proval. It is an enforceable contract. 
Denney v. Pacific Teleph. & Teleg. 
Co. (1928) 276 U. S. 97, 72 L. ed. 
483, P.U.R.1928C, 408, 48 Sup. Ct. 
Rep. 223; Missouri ex rel. South- 
western Bell Teleph. Co. v. Public 
Service Commission (1923) 262 U. 
S. 276, 67 L. ed. 981, P.U.R.1923C, 
193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 
807; Houston v. Southwestern Bell 
Teleph. Co. (1922) 259 U. S. 318, 
66 L. ed. 961, P.U.R.1922D, 793, 42 
Sup. Ct. Rep. 486; Indiana Bell 
Teleph. Co. v. Public Service Com- 
mission (1924) 300 Fed. 190, P.U.R. 
1925A, 363. The payments under it 
were operating expenses. 

As to (c), the defendant Public 
Service Commission argues that the 
plaintiff was not taking full advan- 
tage of the “straightforward trunk- 
ing,” “restricted repetition,” and im- 
provements in the art of telephony. 
The burden of this argument is that 
the plaintiff failed in introducing 
these improvements and thus reduc- 
ing the cost of the expense of opera- 
tion, but the witnesses’ testimony in- 
dicates that these savings should be 
gradual. In furnishing efficient serv- 
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ice, in the absence of bad faith or 
fraud, it was proper for the master 
to assume that the company took ad- 
vantage of any and all savings from 
“straightforward trunking.” The 
plaintiff was under the burden, when 
operating its plant, of acting in good 
faith, and, when it did so, was en- 
titled to constitutional protection. 
Missouri ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Com- 
mission, supra; Northwestern Bell 
Teleph. Co. v. Spillman (1925) 6 F. 
(2d) 663, P.U.R.1926A, 330. Dur- 
ing the years in question, the record 
establishes that the plaintiff practiced 
all savings and economies available 
from “straightforward trunking,” 
and the use of other known improve- 
ments. 

[21] As to (d), the rate expenses, 
which were charged to operating, 
were not abnormal but an annual re- 
curring expense to the plaintiff. They 
were properly charged to operating 
expense. 

As to (e), the master deducted 
$1,100,000 as the approximate 
amount of this expense. We agree 
with him as to this item. 

[22] The claim of the plaintiff to 
“reasonable value” for service rather 
than what it actually paid under the 
contract for service with the Ameri- 
can Telephone & Telegraph Company 
is disallowed. 

The rate of return should be fair, 
for anything else, which fails to yield 
the plaintiff a reasonable profit on its 
invested capital, is confiscatory. Gen- 
erally such rate, of course, depends 
upon the kind of business, its location, 
inherent hazards, and other such ele- 
ments. The net returns of the plain- 
tiff from its entire telephone opera- 
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tions in the state of New York under 
the rates complained of here were 
found to be as follows: 


BEE 0 seb ceccccssccessaseecoeees $11,075,391 
TEND cveccccccobaqegvasacsedsens 24,173,830 
WDE: oc. ccccnscevecscccccosseses 32,090,665 


This excluded the amounts collect- 
ed as surcharge under the preliminary 
injunction orders. Considering only 
the net revenues received by the plain- 
tiff from its intrastate telephone oper- 
ations in the state of New York, di- 
rectly affected by the rate orders of 
the Commission or in other words 
the regulated business, the amounts 
are as follows: 


TRF cencevessciactaneeapecooses $7,512,104 
FED sb Shdccccsedecevcscceseteve 19,870,689 
WIDE. vce ccvccsovccsedscoccecss 25,391,379 


The plaintiff’s property in the state 
of New York is used to render (a) 
interstate toll service; (b) intrastate 
toll service a part of which is affected 
by the rates fixed by the Commission 
and part of which is not so affected ; 
(c) exchange service, all of which is 
intrastate and affected by the order in 
question. 

[23] The net revenue received by 
the plaintiff from its intrastate tele- 
phone service in the state of New 
York directly affected by the rate 
orders here in question, he found to 
be determined by taking 84.97 per 
cent of his total revenues for 1924; 
82.25 per cent for 1926; 82.79 per 
Inexperience factor (84 per cent) 
Going value 
Cost of financing 


Bankers checking engineers 
Interest on preliminary cost 


POOH EHH EEE EEE EHH HEHEHE EEE EEES 


TEPER ETOH THEE EEEEEEEHE EEE ES EE EEEE EEE SESE 
SRR REE HHO HEHEHE EE EEE EEE EEE EERE EERE HEHE EEE ES 
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cent for 1928, and deducting there- 
from 86.78 per cent of the total ex- 
penditures for 1924; 83.91 per cent 
for 1926; and 83.58 per cent for 
1928. The evidence justifies accept- 
ing these percentages. The separa- 
tion of the plaintiff’s interstate tele- 
phonic business from intrastate is a 
difficult problem which the courts 
recognize and do not require exact- 
ness of proof. Groesbeck v. Duluth 
S. S. & A. R. Co. (1919) 250 U. S. 
607, 63 L. ed. 1167, P.U.R.1920A, 
177, 40 Sup. Ct. Rep. 38; Rowland 
v. Boyle (1917) 244 U. S. 106, 61 
L. ed. 1022, P.U.R.1917E, 685, 37 
Sup. Ct. Rep. 577. 

The master has taken these per- 
centages and arrived at the fair 
present value of the plaintiff’s prop- 
erty throughout the state, used and 
useful, in furnishing intrastate busi- 
ness as follows: 


July 1, 1924 
Fey GUPUNO 6 oak cacesbde cdcbedkex $408,865,545 
Under construction ............ 32,000,721 
ND i évsutabervcieddsedin $440,866,266 

July 1, 1926 
EE RR Re ae ee $512,008,688 
Under construction ............ 6,100,896 
WE. wcnsunssneabripedawves $518,109,584 

July 1, 1928 
PMD ha:k ona bovaaduetecdines $585,463,909 
Under construction ............ 7,664,585 
BOE Sesdatadsbassecethuan $593,128,494 


From these amounts we deduct the 
items for over allowance for— 


$2,207,000.00 
2,554,763.00 


eee terrae eee eeees 


Including same charges (85.75 per cent) for construction work 


in progress 


Less deduction by master of these two items 


eee Pee Pe eee Pee ee ee eee eee eee 


256,087.23 
$5,017,850.23 
000.00 


eee ee eeeeeeeereee , ’ 


3,517,850.23 
$66,070,418.99 
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Raed Geis GETS wer cet eteOE 16. oo ois onc cecccilsccecicscdeccctcccvecss $56,658,384.88 
To which must be added 85.75 per cent of the sum of the difference between 
the reserve depreciation and the alleged actual dpreciation allowed by the 


REE \slsatesebbd deed odiactkeads Ste buecesenkeccasssausedeesseuiestse 60,882,500.00 
I CIO in choc ann 054.0nndensesiececcesseqelonshetsonusssoeeguaion $117,537,884.28 
Which must be deducted from the present fair value as of July 1, 1926, and 

ee SN a esd ucehiewocdal ecensteehbeessseeb wiubescs $400,571,699.72 
Ds kn vsine dnbe65 6.00 60encednd en 06 ee eseseneeeneebes $475,390,609.72 


The surcharge of 10 per cent upon furnishing intrastate telephone serv- 
the local rates in the city of New _ ice in the state. 
York fixed prior to the last order of [24] Accepting these deductions 
the Commission and collected were and considering the income as found 


as follows: by the master and stated above, the 
rate of return on the present fair 

Be EE GIMME) odccsccccccccs $3,875,361.57 ] 

08 teutles wear) ...........0. 648354624 Value as of July 1, 1536, would be 

1926 (6 months) ...... nares 3,524,973.88 less than 6 per cent; as of July 1, 


1928, less than 6 per cent. Such re- 
Pursuant to the terms of the tem- turns are below the customary rate 
porary restraining and preliminary allowed to public utilities at this time 
injunction orders, this surcharge was_ by the courts. McCardle v. Indian- 
collected. The plaintiff is entitled to apolis Water Co. (1926) 272 U. S. 
retain these moneys, since the rate at 400, 71 L. ed. 154, P.U.R.1927A, 15, 
the time was confiscatory and did not 47 Sup. Ct. Rep. 144; Brooklyn 
yield an adequate return. And the Borough Gas Co. v. Prendergast 
surcharge so collected did not relieve (1926) 16 F. (2d) 615, P.U.R. 
plaintiff from the confiscation being 1927A, 200; Kings County Lighting 
daily imposed. Including the sur- Co. v. Prendergast (1925) 7 F. (2d) 
charge moneys thus received and hav- 192, 215, P.U.R.1925C, 705, P.U.R. 
ing regard for the valuations as we 1925E, 5, affirmed Ottinger v. Kings 
conclude in modification of the mas- County Lighting Co. (1926) 272 U. 
ter’s findings, the return shows an_ S. 579, 71 L. ed. 249, P.U.R.1927A, 
inadequate percentage upon the mon- 39, 47 Sup. Ct. Rep. 199; New York 
ey invested in the property, used and & Richmond Gas Co. v. Prendergast 
useful, in the telephone service. If (1925) 10 F. (2d) 167, P.U.R. 
the orders fixing these rates are en- 1925E, 19, P.U.R.1926B, 759. The 
forced and the plaintiff thereby com- claim of confiscation and violation of 
pelled to charge the rates, charges, the Fourteenth Amendment is, there- 
and rentals therein fixed and pre- fore, established. 
scribed, and if the plaintiff practiced [25] This plaintiff is free of com- 
all reasonable economies consistent petition and has enjoyed an ever-in- 
with rendering adequate and efficient creasing volume of business in a 
service to the public it would be pre- rapidly growing population. The 
vented from earning a fair return or number of telephone users and their 
a nonconfiscatory rate on the fair and use of telephone service, as disclosed 
reasonable value of its telephone prop- by this record, has greatly increased. 
erty, used and useful, and devoted to This monopoly of communication 
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service affords a fruitful field for m- 
vestment and makes secure investors. 
Capital’s invitation is alluring, and 
this corporation experienced no diffi- 
culty in securing its capital require- 
ments. Indeed, the American Tele- 
phone & Telegraph Company, owner 
of all the capital stock, cared for all 
such requirements. A 7 per cent re- 
turn will amply assure capital and 
reward investors. Gas and electric 
light utilities referred to in the cases 
above, where returns up to 8 per cent 
were thought not to be high, have no 
such monopoly and freedom from 
competition as does this plaintiff. The 
public service of supplying gas and 
electricity within the same locality are 
more or less competitive, but the use 
of the telephone has won its way into 
the every day necessity of life and 
has thus won so strong a position that 
there is certainty of no cessation of 
its use but, on the contrary, every 
indication points to greater use. 
These facts lead us to the conclusion 
that a greater rate of return allowed 
would be unjustified. 

[26, 27] The defendants have 
moved to refer the proceeding back 
to the master to make separate find- 
ings as to the confiscatory effect of 
the rates for New York city and rates 
outside of the city. The court is not 
engaged in the task of rate fixing. 
The question is one of confiscation, 
that is, whether the plaintiff is able 
to earn a fair return on a fair value 
of its property devoted to its entire 
intrastate business. The master has 
properly considered the rates as a 
whole and found the values as to the 
property devoted to intrastate service 
within the state. He separately 
found the values for the city of New 
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York and outside the city for the rest 
of the state. No good or lawful rea- 
son is advanced why there should be 
separate findings as to the effect of 
the city rates and outside the city 
rates respectively; our concern is 
whether all the rates imposed by the 
Commission are remunerative or con- 
fiscatory, and we leave to the Com- 
mission the readjustment of the rates 
upon our finding that it is confisca- 
tory. Prendergast v. New York 
Teleph. Co. (1923) 262 U. S. 43, 67 
L. ed. 853, P.U.R.1923C, 719, 43 
Sup. Ct. Rep. 466; Northern P. R. 
Co. v. North Dakota ex rel. McCue 
(1915) 236 U. S. 585, 59 L. ed. 735, 
P.U.R.1915F, 277, 35 Sup. Ct. Rep. 
429, L.R.A.1917F, 1148, Ann. Cas. 
1916A, 1; Love v. Atchison, T. & S. 
F. R. Co. (1911) 107 C. C. A. 403, 
185 Fed. 321. 

The plaintiff should have the relief 
it seeks, and, until the Commission 
shall have fixed the rate consistent 
with this opinion, the plaintiff may 
have injunctive relief and an increase 
of its charges to be provided for in 
the order to be submitted. 

The report of the master, as modi- 
fied, is confirmed. 


FINAL DECREE. 


This cause came on to be further 
heard at a term of this court con- 
vened as aforesaid and was argued 
by counsel; and thereupon, upon con- 
sideration thereof, it is 

Ordered, Adjudged, and Decreed 
as follows: 

1. That the report of the - special 
master, Isaac R. Oeland, filed herein 
on March 11, 1929, be and the same 
hereby is confirmed, except as modi- 
fied by this court in its opinion filed 
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herein on November 11, 1929, and 
as follows: 

(A) The value of the plaintiff’s 
property throughout the state of New 
York used and useful in furnishing 
its intrastate telephone service direct- 
ly affected by and subject to the re- 
strictions of the rate orders of the 
defendant Commission complained of 
in this suit as found by the master 
at the following amounts: 


PT eB Prerreere $440,866,266 
Se ee a ho cenees0se 518,109,584 
rv 2, | eee 593,128,494 


is excessive and should be reduced by 
the following amounts: 

(1) 85.75 per cent of $14,609,- 
459.76, or $12,527,611.74 being the 
amount incorrectly included therein 
by the special master as a so-called 
“inexperience factor” in developing 
the cost of reproduction and in de- 
termining the value of plaintiff’s au- 
tomatic panel type central office equip- 
ment; 

(2) 85.75 per cent of $22,943,- 
109, or $19,673,715.97 incorrectly in- 
cluded therein by the master in de- 
veloping the cost of reproduction and 
in determining the value of plaintiff's 
said property, such deduction being 
the total amount included therein by 
the master as an allowance for the 
cost of financing the reproduction of 
plaintiff’s said property ; 

(3) 85.75 per cent of $3,517,- 
850.23, or $3,016,556.57 being in- 
correctly included therein by the spe- 
cial master in developing the repro- 
duction cost and determining the 
value of plaintiff’s said property, such 
amount being the total allowance 
made therein by the special master 
for the items of bankers’ checking 
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engineers and interest on preliminary 
costs ; 

(4) 85.75 per cent of $25,000,- 
000, or $21,437,500, incorrectly in- 
cluded therein by the special master 
as part of plaintiff's going value, 
which amount represented wholly or 
chiefly items of cost and reproduc- 
tion cost which had been paid for by 
plaintiff from its operating revenues 
and charged on its books to the ex- 
penses of the year in which the ex- 
penditures had .been made; 

(5) 85.75 per cent of $71,000,- 
000, or $60,882,500, being the ad- 
ditional amount of depreciation 
found by this court in said property 
over that found by the special mas- 
ter ; 
making the deductions aforesaid the 
fair value of the said property on 
July 1, 1926, was $400,571,699.72 
and on July 1, 1928, $475,590,609.- 
72. 

(B) A return of 7 per cent upon 
the fair value of plaintiff's property 
will yield plaintiff such fair return 
as will not confiscate its said prop- 
erty and such rate of return of 7 per 
cent is substituted for the rate of 
return of 8 per cent recommended 
by the special master. 

2. That all exceptions to the re- 
port of the special master presented 
to and urged before this court incon- 
sistent with the said report as modi- 
fied and confirmed hereby are here- 
by overruled, and the findings of fact 
and conclusions of law set forth in 
the opinion of this court, dated No- 
vember 7, 1929, and filed herein on 
November 11, 1929, are hereby made 
a part of this decree. 

3. That the rates, charges, and 
rentals fixed and prescribed in and 
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by the orders of the defendant Pub- 
lic Service Commission, dated Jan- 
uary 25, 1923, P.U.R.1923B, 545, 
complained of in this suit (copies of 
which are attached to the original 
bill, marked Exhibit “E” and Ex- 
hibit “F,” respectively), did not from 
the time when they became effective 
(March 1, 1923) and until the Ist 
day of July, 1926, afford plaintiff a 
fair return upon the fair and reason- 
able value of its property used and 
useful in and devoted to the rendition 
of the telephone service on account 
of which the said rates, charges, and 
rentals were fixed and prescribed by 
said orders, and that such rates, 
charges, and rentals prevented the 
plaintiff during said period from 
earning a fair return upon the fair and 
reasonable value of its property used 
and useful in the rendition of its in- 
trastate telephone service in the state 
of New York and upon the fair and 
reasonable value of its property used 
and useful in the rendition of its en- 
tire telephone service in said state 
and were confiscatory in effect; and 
that the said orders were and are, 
therefore, null and void; and that 
said orders deprived the plaintiff of 
its property during said period with- 
out due process of law, and denied 
to plaintiff the equal protection of the 
laws in violation of its rights under 
the provisions of the Fourteenth 
Amendment to the Constitution of 
the United States. 

4. That the amount of surcharge 
monies collected by the plaintiff from 
May 1, 1924, to July 1, 1926, under 
and pursuant to the terms and con- 
ditions of the temporary restraining 
order of the court, dated May l, 
1924, and the preliminary injunction 
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order of the court, dated August 15, 
1924, when added to the amounts col- 
lected by the plaintiff for its telephone 
service in the state of New York 
from the rates, rentals, and charges 
fixed and prescribed by the orders of 
the defendant Public Service Com- 
mission of January 25, 1923, supra, 
(copies of which are attached to the 
original bill, marked Exhibit “E” 
and Exhibit “F’’ respectively), pro- 
duced a total amount collected by the 
plaintiff during the said period for 
said telephone service which was in- 
sufficient to yield a fair return upon 
the fair and reasonable value of its 
property used and useful and devoted 
to the rendition of the telephone serv- 
ice on account of which the said rates, 
charges, and rentals were fixed and 
prescribed by the said orders of said 
Commission, and the amount of said 
surcharge monies when added to the 
revenues of the plaintiff from all of 
its intrastate telephone operations and 
to its revenues from its entire intra- 
state telephone operations, respective- 
ly, within the state of New York pro- 
duced a total amount during said 
period insufficient to yield a fair re- 
turn upon the fair and reasonable 
value of its property used and useful 
in the rendition of all of its intrastate 
telephone service in the state of New 
York and insufficient to yield a fair 
return upon the fair and reasonable 
value of its property used and useful 
in the rendition of its entire intra- 
state telephone service in said state. 
5. That the said preliminary in- 
junction order dated August ° 15, 
1924, be and it is hereby made per- 
manent and that plaintiff is entitled 
permanently to retain possession of 
the said surcharge monies collected 








UNITED STATES DISTRICT COURT 


under and pursuant to the terms and 
conditions thereof and under the 
terms and conditions of the said tem- 
porary restraining order dated May 
1, 1924, and the bond furnished and 
filed by the plaintiff pursuant to the 
provisions of said preliminary injunc- 
tion order is hereby cancelled and the 
clerk of this court directed to so mark 
the same. 

6. That the rates, charges, and 
rentals fixed and prescribed in and by 
the orders of the defendant Public 
Service Commission of January 25, 
1923, P.U.R.1923B, 545, May 26, 
1926, P.U.R.1926E, 1, and June 23, 
1926, complained of in this suit 
(copies of which are attached to the 
bills of complaint, said order of Jan- 
uary 25, 1923, being Exhibit “F” to 
the original bill and said orders of 
May 26, 1926, and June 23, 1926, 
being Exhibit “I” and Exhibit “K” 
respectively to the supplemental bill), 
have not since the Ist day of July, 
1926, and do not now and will not 
afford plaintiff a fair return upon the 
fair and reasonable value of its prop- 
erty used and useful in and devoted 
to the rendition of the telephone serv- 
ice on account of which the said rates, 
charges, and rentals are fixed and 
prescribed by said orders, and that 
such rates, charges, and rentals have 
continuously since the Ist day of 
July, 1926, prevented and will pre- 
vent the plaintiff from earning a fair 
return upon the fair and reasonable 
value of its property used and useful 
in the rendition of its intrastate tele- 
phone service in the state of New 
York and upon the fair and reason- 
able value of its property used and 
useful in the rendition of its entire 
intrastate telephone service in said 


state and are confiscatory in effect; 
and that the orders aforesaid are, 
therefore, null and void; and that the 
said orders deprive plaintiff of its 
property and, if enforced, will con- 
tinue to deprive plaintiff of its prop- 
erty without due process of law, and 
deny to plaintiff the equal protection 
of the laws, in violation of its rights 
under the provisions of the Four- 
teenth Amendment to the Constitu- 
tion of the United States. 

7. That the defendants William A. 
Prendergast, William R. Pooley, 
George R. Van Namee, George R. 
Lunn, and Neal Brewster, the persons 
constituting the Public Service Com- 
mission of the state of New York; 
Charles G. Blakeslee, counsel to said 
Public Service Commission, and 
Hamilton Ward, attorney general of 
the state of New York, and their re- 
spective successors in office, be and 
they are hereby severally permanently 
enjoined and restrained from at- 
tempting to compel the plaintiff, its 
officers, agents, or employees here- 
after to observe or enforce the rates, 
charges, and rentals for telephone 
service prescribed by the said orders 
of the defendant Public Service Com- 
mission made on January 25, 1923, 
supra, May 26, 1926, supra, and June 
23, 1926, complained of in this suit 
and respectively set forth in the bills 
of complaint herein as Exhibit “F” 
to the original bill and Exhibit “T”’ 
and Exhibit “K” to the supplemental 
bill, and the said defendants and each 
of them and their successors in office 
are hereby further permanently en- 
joined and restrained from taking 
any steps or proceedings against the 
plaintiff, its officers, agents, or em- 
ployees, to enforce any penalties, or 
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any other remedy against the plain- 
tiff for disregarding the rates, 
charges, and rentals for telephone 
service fixed and prescribed in and 
by the said orders of the defendant 
Public Service Commission or any 
of them. 

8. That until the Public Service 
Commission in accordance with law 
fixes new rates, rentals, and, charges 
for the classes of telephone service 
covered by said orders of the defend- 
ant, the enforcement of which is per- 
manently enjoined by this decree, the 
plaintiff may increase its rates, 
rentals, and charges for such service 
provided and upon condition that 
such return shall not be in excess of 
7 per cent upon the fair value of its 
property, used and useful, in the ren- 
dition of said classes of telephone 
service. 

9. That plaintiff did not have at 
the time of the commencement of this 
suit and does not now have any plain, 
speedy, or adequate remedy at law. 

10. That at any time while the in- 


junctions herein granted remain in 
force any party to this cause or his 
or its successors or assigns may ap- 
ply by notice at the foot hereof to 
vacate, modify, or extend the pro- 
visions of this order and decree be- 
cause of any change of circumstances 
since the making and filing hereof, or 
for additional relief to which he or 
it may deem himself or itself entitled 
by reason of any acts or events oc- 
curring after the date of this order 
and decree. 

11. That plaintiff shall recover its 
taxable costs and disbursements of 
the defendants and intervenor-de- 
fendant (including the sum hereto- 
fore allowed on account of the com- 
pensation and expenses of the special 
master and paid by the plaintiff pur- 
suant to order of the court filed here- 
in on August 26, 1926, together with 
the interest thereon from the date of 
such payment) and that the defend- 
ants and intervenor-defendant shall 
pay such additional amount as may be 
allowed the special master. 





NEW JERSEY BD. OF PUBLIC UTILITY COMMISSIONERS 


Re Barnegat Water Company 


Rates — Adequacy of service — Water. 


1. The matter of water quality is one which relates to adequacy of service, 
which is not a proper matter of defense to an application for increased 
rates, but must be remedied in the proper way, p. 62 


Return — Percentage allowed — Water. 


2. Rates calculated to yield a net return of 6.5 per cent on the value of a 
water utility’s property were allowed, p. 62. 


[December 3, 1929.] 
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NEW JERSEY BD. OF PUBLIC UTILITY COMMISSIONERS 


a of a water utility for increased rates; granted. 


APPEARANCES: Howard Ewart, 
for the Barnegat Water Company; 
G. L. E. Giles, for township of Union. 


By the Boarp: This application 
was submitted September 9, 1929, and 
requested the approval of the Board 
of a new schedule of rates to become 
effective October 1, 1929. The ap- 
plication was based upon a general 
allegation that the revenues were not 
sufficient to result in an adequate re- 
turn on the value of the property. The 
matter was duly heard on November 
19, 1929, and testimony taken both 
on the part of the company and on the 
part of the municipality. 

Prior to the date of the hearing, 
the Board’s engineering staff had 
examined the appraisal of the prop- 
erty which had been submitted with 
the application, had examined the 
property itself, studied the proposed 
rate schedule and compared it with 
others of a similar type, and as a re- 
sult had submitted a report which 
was sent to the company, recommend- 
ing a change in the proposed schedule 
of rates. On the day of the hearing, 
November 19, 1929, the company sub- 
mitted an amended petition proposing 
to put into effect a schedule in the 
form suggested by the Board’s engi- 
neers. 

[1] The testimony and exhibits 
submitted at the hearing indicated 
that the estimated gross annual 
revenue from domestic service would 
be increased from $3,229 to $5,417. 
No increase was proposed in charges 
for public fire protection, either in the 
original petition or in the amended 
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petition. The testimony on the part 
of the representative of the township 
of Union, in which the village of 
Barnegat is located, was to the effect 
that the township of Union objected 
to any increase in the charges for fire 
protection and as no such increase was 
proposed by the company, the town- 
ship representative withdrew all other 
objections, notwithstanding the. fact 
that a written protest had been made 
by the township committee claiming 
that “the quality of water furnished 
by said company is unfit for laundry 
and other household purposes.” The 
water supplied by the Barnegat Water 
Company is artesian water of a very 
good quality and may contain carbon- 
ates and other materials which inter- 
fere with the laundry work but for 
potable purposes is considered as ex- 
cellent. In any case, the matter of 
water quality is one which relates to 
adequacy of service and if the service 
is inadequate in any respect, this must 
be remedied in its proper way. It is 
clear that the financial results of oper- 
ation are based upon the company’s 
present business and if the rates are 
inadequate there would not be moneys 
available to make any improvements 
if such were necessary, which, due to 
the entire absence of either testimony 
or complaints concerning it, is at least 
questionable. 

[2] A valuation of the property 
was submitted and testified to by com- 
petent experts. It is estimated that 
the increased revenues would result 
in a net return of about 6.5 per cent 
on the value of the property. 

After full consideration of all the 
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RE BARNEGAT WATER CO. 


testimony and the exhibits, the Board 
is of the opinion that the rate schedule 
as proposed in the amended applica- 
tion submitted on November 19, 1929, 
will not result in an unreasonable re- 


turn on the value of the property used 
and useful in the service of the public 
and the proposed schedule may, there- 
fore, become effective with the quar- 
ter commencing January 1, 1930. 





UNITED STATES SUPREME COURT 


Ex Parte Northern Pacific Railway 
Company et al. 


[No. 21.] 
(— U. S. —, — L. ed. —, — Sup. Ct. Rep. —.) 


Injunction — Proceedings before a single judge — Temporary order. 

A single Federal judge has no jurisdiction to hear a motion to dissolve a 
temporary restraining order which has already been granted by another 
single Federal judge against a rate order of a State Commission, until 
application for an interlocutory injunction can be heard by a court of 
three judges as provided by Federal statute. 


[December 2, 1929.] 


ULE to show cause why a writ of mandamus should not 

issue directing the judges of the Montana District Court 

to set aside a decree dismissing a temporary restraining order 

preventing the enforcement of a Commission rate order, and 

to assemble a statutory three-judge court to hear an application 
for an interlocutory decree; rule made absolute. 


The facts are stated in the opin- 
ion. 


APPEARANCES: Bruce Scott and 
H. H. Field, both of Chicago, F. G. 
Dorety and Dennis F. Lyons, both of 
St. Paul, and M. S. Gunn, of Helena, 
for petitioners ; L. A. Foot of Helena, 
and Francis A. Silver, of Butte, for 
respondents. 


Per Curiam: This is a petition 
for a writ of mandamus. A rule to 
show cause was issued and a return 


63 


has now been made to the rule. From 
the petition and the return the facts 
are shown to be as follows: The 
Northern Pacific Railway Company 
and three others brought a suit in the 
district court for the district of Mon- 
tana against the Board of Railroad 
Commissioners of that state and 
others to prevent the enforcement of 
a rate order made by the Board, the 
objection urged against the order be- 
ing that it was in conflict with the 
commerce clause of the Constitution 































UNITED STATES 


of the United States and with certain 
provisions of the commerce laws of 
Congress. The plaintiffs applied for 
a temporary restraining order and for 
an interlocutory injunction. District 
Judge Pray granted a temporary re- 
straining order which was to continue 
in force “until the plaintiffs’ applica- 
,tion for an interlocutory injunction 
be heard and determined by three 
judges as provided by statute.” After- 
wards, but before three judges were 
assembled to hear the application for 
an interlocutory injunction, District 
Judge Bourquin, sitting alone, enter- 
tained a motion by the defendants to 
dissolve the temporary restraining 
order, and also a motion to dismiss 
the bill on the merits. The plaintiffs 
objected that a single judge was with- 
out authority to entertain or act upon 
either motion, but Judge Bourquin 
overruled the objection, sustained the 
motion to dismiss and entered a final 
decree of dismissal. Of course, the 
decree, if valid, operated not only as 
a revocation of the temporary re- 
straining order but also as a denial 
of the application for an interlocutory 
injunction. 

Manifestly, the suit was within the 
terms and spirit of § 380, title 28, of 
the United States Code. When Judge 
Pray granted a temporary restraining 
order to be effective until the applica- 
tion for an interlocutory injunction, 
it became his duty under that section 
immediately to call two other judges, 
one of whom should be either a circuit 
justice or a circuit judge, to assist 
him in hearing and determining the 
application for an interlocutory in- 
junction. Not only so, but the sec- 
tion as amended by the Act of Febru- 
ary 13, 1925, chap. 229, 43 Stat. at 
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UPREME COURT 


L. 938, extends the requirement re- 
specting the presence of three judges 
to the final hearing in such a suit. 
Under our decisions construing and 
applying the section, Judge Bourquin, 
sitting alone, was without jurisdiction 
to hear either the motion to dissolve 
the temporary restraining order or the 
motion to dismiss the bill on the 
merits. In the presence of the appli- 
cation for an interlocutory injunction, 
—which was at no time withdrawn 
but constantly pressed,—a_ single 


. judge, whether Judge Pray or Judge 
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Bourquin, was as much without au- 
thority to dismiss the bill on the 
merits as he would be to grant either 
an interlocutory or a permanent in- 
junction. Our decisions leave no 
doubt on these points. Ex parte Met- 
ropolitan Water Co. (1911) 220 U. 
S. 539, 55 L. ed. 575, 31 Sup. Ct. 
Rep. 600; Cumberland Teleph. & 
Teleg. Co. v. Louisiana Pub. Service 
Commission (1922) 260 U. S. 212, 
216, 217, 67 L. ed. 217, 222, 223, 43 
Sup. Ct. Rep. 75; Virginian R. Co. 
v. United States (1926) 272 U. S. 
658, 671-673, 71 L. ed. 463, 470, 
471, 47 Sup. Ct. Rep. 222; Ex parte 
Atlantic Coast R. Co. (1929) 279 U. 
S. 822, 73 L. ed. 977, 49 Sup. Ct. 
Rep. 478. 

It follows that the rule against the 
respondents must be made absolute, 
with directions to them to vacate the 
decree of dismissal entered by Judge 
Bourquin, and to take immediate steps 
for assembling a court of three judges 
to hear and determine the application 
for an interlocutory injunction con- 
formably to § 380. We assume it 
will not be necessary to issue a for- 
mal writ. 

Rule made absolute. 
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H. M. Byllesby and Co. 


INCORPORATED 


Underwriters, Wholesalers and Re- 


tailers of Investment Securities 
— Specialists in Public Utilities 


CHICAGO NEW YORK 
231 South La Salle Street 111 Broadway 
BOSTON PHILADELPHIA PITTSBURGH PROVIDENCE DETROIT 
MINNEAPOLIS ST. PAUL MILWAUKEE DES MOINES KANSAS CITY 


Direct Private Wires — Chicago - New York - Boston - Philadelphia 
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Byllesby Engineering and Management Corporation 


Engineers — Managers 
for 

Standard Gas and Electric Company Northern States Power Company 
The California Oregon Power Company Oklahoma Gas and Electric Company 
Duquesne Light Company (Pittsburgh) Philadelphia Company 
Equitable Gas Company (Pittsburgh) Pittsburgh Railways Company 
Kentucky West Virginia Gas Company San Diego Cons. Gas and Electric Co. - 
Louisville Gas and Electric Company Shaffer Oil and Refining Company 
Market Street Railway Co. (San Francisco) Southern Colorado Power Company 
Mountain States Power Company Wisconsin Public Service Corporatior 


Wisconsin Valley Electric Company 
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E. L. PHILLIPS & Co. 


ENGINEERS 


FINANCE, DESIGN, CONSTRUCTION 
MANAGEMENT 
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PUBLIC UTILITY SERVICE 
AND _ DISCRIMINATION 


In One Volume 
By 
ELLSWORTH NICHOLS 


(Associate Editor of Public Utilities Reports) 








1200 pages—$10 








Order Your Copy Now! 
(See description—Page VIII) 


PUBLIC UTILITIES REPORTS, Inc. 


10388 MUNSEY BUILDING 
WASHINGTON, :: D.C. 


WOON 


P. U. R. Question Sheet Plan 


AN EDUCATIONAL OPPORTU- 
NITY for public utility men. A fort- 
nightly quiz of ten questions and an- 
swers on practical financial and operating 
questions discussed and decided by the 
State Commissions in their investigations 
of public utility companies. 


$25.00 a year for the Public Utilities Fort- 
nightly with Question Sheets and answers. 


$10.00 a year for Question Sheets and an- 
swers alone. (This subscription is for those 
who have access to the Public Utilities Fort- 
nightly.) 


For further information address 
PUBLIC UTILITIES RBPORTS, Inc. 
1038 Munsey Bidg., Washington, D. C. 


INEDIGI! 














Have you sent us your reservation 
for space in our combined N. E. L. A. 
and A. E. R.A. Conventions Issue of 
June 12th? 


2 preferred positions remain available 
Regular rates will apply 
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Munsey Building, 
Washington, D. C. 
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ENGINEER 
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Engineers and Constructors 
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THE J. G. WHITE ENGINEERING CORPORATION 
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Ford, Bacon & Davis 
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Engineers 
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Transformer 
Tap Changer 


for operation under load 


The Allis-Chaimers tap changer for operation under load is 
used to regulate the voltage or phase angle of a power circuit 
without disconnecting the load. It is suitable for either s 
phase or three phase operation and the taps may be on either 
Y connected or delta connected windings. 


This tap changer may be operated by hand or by motor. 
When motor operated it may be controlled by push button at 
the transformer or at a distant control station, or it may be 
controlled by a contact making instrument. The mechanism, 
when started by the master switch; will continue to operate 
until ome tap change is made and then it will automatically 
stop. Tap position indicators may be located at the control 
station and at the transformer. 


The tap changer consists of oil circuit breakers which make 
and break all power circuits during a change cycle, oil 
immersed rotating switches that change the tap connections 
only when the circuit through them has been opened by the 
oil circuit breakers, control mechanism that moves and inter- 
locks the various parts in the proper sequence and preventing 
reactance. 


LLIS-CHALMERS MANUFACTURING 


MILWAUKEE, WIS. U.S.A. 

















Magnet Wire 
of 


Quality 


ASSACHUSETTS 
AGNET WIRE 


All Sizes 


MASSACHUSETTS ELECTRIC MANUFACTURING Co. 


West Lynn Massachusetts 
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a" ECONOMICS OF THE ELECTRICAL INDUSTRY & 


The YKYSCRAPER 





is so much 
Steel and Stone 
without 


Electricity 


The cold, dark mass gradually rearing 
its head mountain-high on a busy 
down-town corner is a building—an 
impressive tribute to modern construc- 
tion skill. But it cannot become a 
revenue-producing property—a busy 
office, a theater, or a luxurious hotel 
—until electricity has made it so. It 
is electricity that gives a building /if.. 

Because of electricity, water flows 
hundreds of feet above surrounding 
levels, heat and fresh air circulate to 
inside, windowless rooms. On dark 
nights and sullen days electricity scatters 
sunshine throughout every nook and 
corner. Swift automatic electric eleva- 
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tors whisk you up or down in the 
twinkling of an eye, yet with a barely 
perceptible sense of motion. 

In every phase of building and build- 
ing equipment, Westinghouse is co- 
operating with architects and construc- 
tion engineers to make steel and stone 





more enduring—and more friendly. 
Westinghouse service to the 


building industry is complete. Ww) Westinghouse ' 


ELECTRIC POWER BUILDS BUYING POWER 
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for STEEL 


WrovcHt ron 
CAsT IRON 


Dresser Couplings are easily 
and quickly applied. They 
take care of expansion and 
contraction and will remain 
permanently tight. No leak- 
age. Nomaintenance. Made 
for all pressures. Write for 


details. 


S. R. Dresser 


Manufacturing Co. 
Bradford, Pa. 


DRESSER COUPLINGS 











FULLER LEHIGH 


PULVERIZED-COAL EQUIPMENT 


Complete Pulverized - Coal Equipment for direct- 
fired and storage systems 

Pulverizing Mills 

Transport System for Pulverized Coal 

Dryers, Rotary and Vertical 

Feeders 


Burners 


WATER-COOLED FURNACE WALLS 
for pulverized-coal, stoker and oil-firing 


FULLER LEHIGH COMPANY :: FULLERTON, PENNA. 
A Babcock & Wilcox Organization 
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Public Utility Service 


Discrimination 


IN ONE VOLUME 





BY 
ELLSWORTH NICHOLS 
(Associate Editor of Public Utilities Reports) 








1200 PAGES—$10 








A NEW BOOK—containing all the available 
information, rules and guiding precedents deal- 
ing with every phase of public utility SERVICE 
—expounding fully, in the light of existing 
authorities, the question of DISCRIMINA- 
TION, both in service and rates. 








Good public relations depend very largely upon 
adequate, satisfactory and nondiscriminatory 
SERVICE. 


The only handbook of authority on SERVICE AND DISCRIMINATION. In- 
valuable to utility executives, managers, superintendents and those having direct 
contact with the public. 





(Size 6x9) 





(Olip and mail your order now) 


CONVENIENT ORDER FORM 


To Public Utilities Reports, Inc., 
1038 Munsey Building, Washington, D. C. 








GENTLEMEN: 
Kindly send me (us) copy (ies) of “Public Utility Service and Discrimination,” 
in one Volume, by Ellsworth Nichols, the cost of which is $10 per copy. 
0) 10 Days Examination Name 
0 Cash Herewith pe eee 





0) Charge to Account 
O c. O. D. 
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OR every working day in 
1929, there were 25 test re- 
ports compiled at E. T. L. 


One covered a span of 11 years. 





The Electrical Industry’s com- 
pass reads: 


Know---by Test 





ELECTRICAL TESTING 
LABORATORIES 


80th St. and New York 
East End Av. N. Y. 








Cast Iron Pipe and 
Fittings for all purposes 





High and low 
Pressure Pipe 
for Gas 


Service 











WRITE FOR OUR SPECIFICA- 
TIONS OF DELAVAUD CEN.- 
TRIFUGAL OR PIPE CAST 
VERTICALLY IN DRY SAND 
MOULDS 


United States Pipe 
and Foundry Co., Burlington, New Jersey 














Valuable Information 
May be Obtained 


at a Glance— 


‘‘Information which represents 
the collection and compilation of 
masses of figures. . . . It is 
quite apparent that an examina- 
tion of the charts together with 
the conclusions and interpreta- 
tions of the author, will lead to a 
clearer understanding and a more 
balaneed perspective of public 
utility operations.’’ 


O SAYS ELLSWORTH NICHOLS in 
a review in Public Utilities Fortnight- 
ly (page 104, January 23, 1930) of 


The Yardstick of 


Public Utility Operations 
and Construction Costs 


By W. W. Handy 


‘<Groups of figures,’’ Mr. Nichols says, 
‘*have little significance unless a relation- 
ship between the figures is shown. The 
showing of such relationships for a single 
company does not indicate its true posi- 
tion unless there is a standard which can 
be used for comparison.’’ 

THE YARDSTICK furnishes such a 
standard. Part I presents charts of com- 
posite ratios from 1911 to 1928 of 20 
principal companies, covering major fac- 
tors of finance and operation. Part II 
presents the trends in unit costs of major 
elements of construction and shows in de- 
tail how these trends can be applied in de- 
termining values of properties at existing 
prices. 

Publication of the YARDSTICK could 
not have come at a more auspicious 
moment. Use this new tool and know 
exactly where the company you are inter- 
ested in stands. The price is $10.00. 


Order ‘‘On Approval’’ 


The Williams & Wilkins 
Company 


Publishers of Scientific Books and Periodicals 


Baltimore, U. S. A. 
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DUNCAN 


Watthour Meters and 
Transformers 





Write for bulletins 


Duncan Electric Mfg. Co. 


Lafayette, Ind. 





“Variable Load Brakes” 


ive uniform br: with vary: load. 
Modern Brakes for = modern -~ K 


Westingh . Traction Brake Co. 
ow ilmerding, Pa. 








“GEN 


By/aa 


First in pioneering the 
Truck-Balloon and first 
with a complete line for 
all wheel sizes. 





General’s Jumbo Truck Balloon has 
effected unbelievable savings for op- 
erators everywhere. 


Get the facts about 


Tie GENERAL 
JUMBO Truck Balloon 








NAUGLE POLES 
Western and Northern Cedar 
Butt-treated or Plain 


NAUGLE POLE & TIE CO. 
59 East Madison Street Chicago, Il. 














Manufacturers of 
CLAMSHELL BUCKETS 
STANDARD eee 


TRANSMISSION TOWERS 
STEEL FORM: 'S FOR CONCRETING 
STEAM PURIFIERS 

STEEL GRATING 


MAW-KNOX COMPANY 
Parmer’s Bank Bidg. Pittsburgh, Pa. 














Power Plant Piping 


turers and Contractors 


Pitsbergh Piping, & Equipenent Co 







































































General fire & Rubber Co., Akron, 0. Pittsburgh, Pa. 
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Earll Catchers and Retrievers 






This workman is 
shown soldering 
connections ina 





ETRIEVERS and Catchers which re- 

tain their efficiency and operate as ef- 
fectively when ten or fifteen years old as 
when new are the ones you want. EARLL 
Catchers and Retrievers do this and the 
are easiest to operate and maintain. As 
the users—there are many of them. 


Cc. I. EARLL, YORK, PA, 
CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronte, Ont. 


IN ALL OTHER FOREIGN COUNTRIES 


International General Electric Co., Schenectady, New York = 














Just as simple 
as it looks with a 


Prest-0-Lite Outfit 
R P M ihr and power companies use Prest-O- 


Robertson Protected Metal (RPM) Lite equipment because of its economy, 


is a steel roofing and siding sheet speed and convenience. It is always y 
made proof against rust and corro- for service—instantly lighted for any heat- 
sion by three impervious protective ing job in the field or s op. 

ee ~ Ppp eons Workmen prefer the Prest-O-Lite torch 

panrnenteect nana oh Pancncme outfit for its ease of handling and its adapt- 

ing material for many types of util- ability to all soldering, brazing, splicing and 

ities buildings. heating operations. A Prest-O-Lite outfit as- 

Ventilation Systems end} sures the operator a job that is strong, 

lights for Sub-stations mae = a, Phone your nearest 

rest-O-Lite Gas Distributor or write direct 

H. 1 CO. to us for complete information. 
Pittsburgh, Penna. THE PREST- Oo bad LITE COMPANY, INC, 
Branches in All Principal Cities Appliance and Small Tank Division 
Unit of Union Carbide 
UCC 
STEEL Equipment and and Carbon Corporation 
tank exchanges 





can be bad at NEW YORK CITY 


any one of the 
| any one of th Carbide & Carbon Bldg. 
é Lite Exchange SAN FRANCISCO 


Adam Grant Bldg. 
HEAVY IN CANADA 


Stations. 
_ e The Prest-O-Li 
WATERPROOFING Prot Oe Gungameiananaia 


ASPHALT 


ASBESTOS 


ENVELOPE Toronto 
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50% of Fruehauf Sales q 
Are “Repeat” Orders | ¢ 


Transportation men buy Fruehauf Trailers— 
and buy and buy again—because they find in 
Fruehaufs the most efficient—economical and 
durable solution to their hauling. problems. 
They have proved from personal experience 
that they can generally save up to 50% of the 
first cost of new equipment. They have found 
from their own operating cost records that sav- 
ings of 30% to even 50% are possible by the use 
of these Trailers. Results—and results only— 
count with these experienced owners. And, as 
a result, more than half of Fruehauf sales each 
year are repeat orders. 
































Oldest and largest manufacturers of Trailers 





fRUEHAY, 


FRUEHAUF 3” TRAILER 


10950 Harper Ave. COMPANY Detroit, Mich. 


Branches and Distributors in All Principal Cities 









Fruehauf Trailer Company of Canada, Limited, Toronto, Canada 























Ge more than forty years street 
car riders have made good use of the 
service rendered by the Collier car cards 
in the fulfillment of their daily wants. This 
is confirmed by the fact that successful 
merchants and manufacturers are con- 
sistent users of street car advertising as 


an assured means of increasing business. 


Since the car cards are really useful to 
the daily riders, they become, in effect, 
a part of the electric railway service. 
And so, in proportion, they assume a 
value to the electric railway company 
above and beyond the fact that they 


are a reliable source of income. 


BARRON G. COLLIER 


CANDLER BLDG.— NEW YORK CITY 


Car Card Advertising Almost Everywhere 
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"_ ““Fowave time is to lengthen life—”’ 


“ACCELERATION, rather than struetiiral change, is the Rey 
to an understanding of our recent economic development.” 


—From tet xeroxr of Presipent Hoover’s Commirrss on Recent Economic Cuances 


AE PLOD of the ox-cart. The jog trot of 

the horse and buggy. The.rush of the high- 
powered motor ¢ar. The zoom ‘of the airplane. 
Acceleration. Faster speed all the time. 


Speed and more speed in production, trans- 
portation, communication, and as a ‘résult, more 
wealth, more happiness, and yes, more leisute 
for us all. ; 


Scientifig research has been ‘the pagemaker of . 


this faster, yet move leisurely, existence. At a 
steadily increasing rate it is givingwis hundreds 
of inventions and improvements which speed up 
work, save_time and money, revolutionize Tife 
and labor in the modern age. 


Conceive how, nmiuch time modern eiéctric 
lighting has saved the American people—not to 
gméntion the billion dollars a year in lighting 
. bills saved by the repeatedly improved efficiency 
of the Mazpx lamp. Think of the extraordinary 
démocratization of entertainment and education 
made possible by the radio tube! 


Both these benefits to the public owe niuch 
to the steady flow of discovery and invention 


from. General Electric laberatdries. So do/ the © 


x-ray’ and cathode-ray tubes, the calorizing of 
steel, atomic-hydrogen: welding, the generation 
of power for home and industry at. steadily 
lower’ costs. 


The:G-E. monogram is a symbol. of research. 
Every product bearing this monogram represents 
to-day and will represent to-morfow the highest 
standard of electrical’ correctness and depent- 
ability. ‘ 

JOrN Us IN THE GENERAL ELECTRIC HOUR, 


WROADCAST EVERY SATURDAY AT 9 P.M., £.S:7. 
OR A NATION-WIDE N.B.C. NETWORK 
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